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Hon. Samuel Kalisch 


AMUEL KALISCH, who was ap- 
pointed by Governor Woodrow 
Wilson, on the 18th day of April 1911, 
a Justice of the Supreme Court of the 
State of New Jersey, who is ex officio 
a member of the New Jersey Court of 
Errors and Appeals, and who was pres- 
ident of the New Jersey State Bar 
Association in 1910, was one of New 
Jersey’s most active practitioners for 
nearly forty years. His appointment 
came as the well earned reward of con- 
spicuous ability at the bar, and Mr. 
Justice Kalisch, who, by the way, is 
the first Hebrew to be elevated to New 
Jersey’s highest court, is also a man 
whose high personal qualities and at- 
tainments made the selection an ex- 
ceptionally prudent and discerning. one. 
The judge is the son of the late 
Rev. Isidor Kalisch, D.D., and was 
born in Cleveland, Ohio, April 18, 1851. 
He was graduated from the Columbia 
College Law School in 1870, with the 
degree of Bachelor of Laws, and two years 
later was admitted to the New Jersey 
bar. Mr. Kalisch has achieved most 
of his recent success in civil practice, 
but it was as a criminal lawyer that he 
first made his mark. An estimate of 
his ability in that regard fell from the 
lips of the late Chief Justice Depue, 
who in making an award for counsel 


fees to Mr. Kalisch for defending a 
prisoner accused of murder, said: 


In regard to Mr. Kalisch, the case presents 
an entirely different feature. This defense 
was insanity. It is a sort of defense which, 
if presented at all, is required to be presented 
by counsel of experience, a defense in the prepar- 
ation of which a great deal of labor and a great 
deal of professional knowledge is required. It 
is the most difficult question that can arise 
to be dealt with on the part of the defense in 
an indictment for murder. Now, besides that, 
Mr. Kalisch was not a volunteer; he was asked 
by the Court to perform this duty. He asked 
to be excused, but the Court under the cir- 
cumstances judged it proper to request him to 
make the sacrifice. That makes a distinction 
between this case and cases ordinarily before 
the Court. Another circumstance is that the 
experience of this counsel, especially in matters 
of defense of this character, is very large, and 
this Court can be witness to the ability with 
which this defense was presented and to the 
thoroughness with which it was prepared, and, 
more than that, the thoroughness with which 
it was made. These circumstances would induce 
the Court to make an additional compensation * 
to Mr. Kalisch in view of his professional standing 
and the professional service he rendered. And 
even in doing so, the Court thinks that, in mak- 
ing the additional allowance, it is a good deal 
smaller than a private person would expect to 


pay. 


Mr. Kalisch was remarkably success- 
ful both in his civil and criminal prac- 
tice, before juries and upon appeal 
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He often established a legal precedent 
and astonished the Court and his oppo- 
nents by unearthing forgotten statutes. 
His untiring energy and legal acumen 
together with the success he achieved 
find plenary proof in the many reported 
cases in which he figured as counsel 
through forty-four volumes of New 
Jersey Law reports, without any inter- 
mission, in the series, commencing with 
volume 37 to volume 81, and also 
through numerous New Jersey Equity 
reports, but with considerably less fre- 
quency. 

He signaled his entrance upon his 
judicial career by restoring the reign 
of the law in Atlantic County, one of 
his judicial circuits, where for a quarter 
of a century under the protection of 
political bosses it had been openly 
defied. Graft, election frauds, and 
gambling were openly indulged in and 
grand juries selected by servile sheriffs 
failed to indict those responsible for 
the existing evils. [It having been 
brought to the attention of Justice 
Kalisch that the sheriff had removed 
certain poll books from the Clerk’s 
office in violation of a statute, he dis- 
charged the grand jury, ordered a 
special term, disqualified the sheriff 
from selecting the special grand jury, 
and appointed elisors to select a grand 
and petit jury for the special term. 
The result was that the sheriff was in- 


The Green Bag 


dicted together with other individuals 
in high places. 

Justice Kalisch presided at the trials, 
which resulted in a complete triumph 
of law and order. Those who were 
convicted carried their cases through 
the courts, but in every instance the 
judgment was affirmed. 

His opinions in the appellate courts are 
conspicuous for their clearness and terse- 
ness and manifest a logical and legal mind. 

Mr. Kalisch has always retained an 
active interest in literary pursuits. 
He has been editor and special writer. 
His memoir of “Dr. Kalisch’’ was 
widely read in religious circles and his 
articles on “Legal Abuse’’ had a wide- 
spread effect in reforming certain de- 
fects in the judiciary. His library 
is notable for its size and careful se- 
lection and the many valuable and 
rare specimens of the bookmaker’s 
art which it contains. 

He is a4 member of the Society of 
Medical Jurisprudence, American Bib- 
liographic Society, American Society 
for the Judicial Settlement of Inter- 
national Disputes, Grolier Society, 
National Geographic Society, American 
Academy of Political and Social Science 
and New York Press Club. 

Justice Kalisch is also a member of 
the American Bar Association, the New 
Jersey, State Bar Association and the 
Lawyers’ Club of Essex County. 
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The Jury System in Civil Cases the Greatest Drag 
in Delaying Justice ~ 


By WILLIAM H. BLYMYER 


OF THE NEW YORK CITY BAR 


A’ attack upon the jury system in 
civil cases appears to the American, 
before reflection is given, to be a very 
hardy undertaking, if not almost a 
sacrilege, for has not the Constitution 
the provision that “in suits at common 
law where the value in controversy shall 
exceed twenty dollars the right of trial 
by jury shall be preserved,’) and do 
we not find it repeated in the consti- 
tutions of the states, and have we not 
always heard reference to it as the 
“bulwark of our liberties,’ secured in 
Magna Carta, by our English ancestors 
from King John at Runnymede, in 1215, 
“assuring the trial of every freeman 
openly by his peers’? The American 
of the present day therefore feels that 
it is an almost inherent right of society, 
and, while committees devising means 
to curtail the long delays are suggesting 
such mild expedients as the adoption 
of special verdicts, allowing the judges 
to apply the law to the findings of facts 
by the jury, it seems that no one is 
stopping to examine the system critically 
to ascertain whether it is really an 
institution of value or a detriment. 
It possibly will surprise many to know 
that on the continent of Europe it has 
never been adopted; that at the time 
of the erection of the American Consti- 
tution there was such indifference as to 
its incorporation in that instrument, 
even through a bill of rights, that, 
after two feeble efforts, it did not receive 
the votes of a single one of the eleven 
States then sitting in the Convention; 


and that its use is no longer the rule in 
common law cases in England, but 
depends in each case upon a special 
application to the court. 

Its appearance in Article VII of the 
Amendments to the Constitution was 
the result of the Poughkeepsie Conven- 
tion, at which the state of New York, 
in resolving to adhere to the Constitu- 
tion, on July 6, 1788, adopted a series 
of declarations for the consideration 
of Congress, among which was: ‘The 
trial by jury in the extent that it ob- 
tains by the common law of England 
is one of the greatest securities to the 
rights of a free people, and ought to 
remain inviolate.” / The following Con- 
gress, on March 4, 1789, at New York, 
thereupon proposed nine amendments, 
all of which were finally adopted by 
a requisite number of the states, in 
many cases doubtless more through 
a desire to conform, than because each 
section had been thoroughly weighed 
and approved, and the civjl jury being 
then a usage to which the greater part 
of our fathers were accustomed, the 
Seventh Amendment required no ex- 
planation, and thereby provoked no 
special discussion. 

It should be observed that the con- 
cessions set forth in Magna Carta were 
not secured by the people; that the 
barons did not call to their side their 
tenants to remonstrate with the King, 
that each baron was still supreme in 
his court leet, judging his vassals and 
perfectly satisfied with his way of doing 
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it, but, on the contrary, having been 
secured by the barons, they were in- 
tended for the protection of that class 
as against the encroachments of the 
King, and did not contain the least 
intimation of safe guarding independent 
litigants, such as come into the courts 
to-day. Indeed, while from the time 
of King Arthur, and even from that 
of Emperor Conrad, the right to be 
tried by one’s peers under charges affect- 
ing one’s liberty is frequently mentioned 
in history, only in the preceding reign, 
that of Henry II, had the King permitted 
questions affecting tenures of land to 
be submitted to the barons for determin- 
ation, those of title to the grand assize, 
or assiza; and those of possession to 
the petty assize, or jurata, instead of 
continuing to have them decided in the 
aula regis, or the King’s bench, by his 
amendable justiciars. The fact that 
the chapter of Magna Carta (39) 
confirming this right, affected property, 
by including “‘disseisin,’”’ which was in- 
separable from fealty, doubtless proved 
to be very useful in extending the right 
of the jury when the baronial courts 
gave way to those of the common pleas. 
When this extension did come, and 
parties belonging to different classes 
were opposed to one another, the mixed 
jury, in which each party*was repre- 
sented by some of his own class, was 
invented; but this proved very unsatis- 
factory to the party of the lower class, 
as the jurymen representing the higher 
one had more extensive spheres of in- 
fluence, and the consequent failure to 
achieve equality became one of the 
causes that has restricted its use. 

This class element in the rule has 
played no role in America, as_ this 
country is supposed to possess but one 
class. 

Therefore, in both countries, the only 
element of safeguard that remains is 
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protection against the abuse of authority 
by the judges, the reason given by 
Elbridge Gerry in the American Con- 
stitutional Convention. 

It is doubtful, however, whether this 
reason has ever had any decisive weight 
in England, when we consider the co- 
existence of the systems of equity and 
law, jurisdiction presenting a distinc- 
tion, moreover, that is wholly artificial, 
not known to Continental jurists, and 
regarding which Blackstone stated, 
they “‘never were separated in any other 
country in the universe’; for while at 
law, where only damages in money were 
demanded for injury to one’s person, 
reputation, feelings or property, the 
simple passing upon the veracity of 
the witnesses and the fixing of the 
amount of such damages, or even the 
latter power alone, and, too, when con- 
trollable by a purely mathematical com- 
putation, and bearing no relation to 
the fortune of the loser, of which it 
would seldom be more than a small 
fraction, were not entrusted to the 
judge, but confided to the jury, in 
chancery, where the judge was supposed 
to deal with the niceties of conscience 
and was thus afforded innumerable 
opportunities to show favoritism with- 
out danger of attack and often to dis- 
pose of the entire fortune of the litigant, 
everything was left to the decision of 
a single magistrate. The same was 
the case in the probate and divorce 
and the admiralty courts, also of Roman 
law origin, as in them a single judge 
had also full power either over the 
entire ship, which often meant the 
entire fortune, the heritage, or the 
livelihood of the litigant. The fact 
that the necessity of protection against 
the judges who had the decision of the 
most important affairs of life did not 
occur to our English forefathers, is 
an ingrained proof that this safeguard 
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originally was directed against the King 
rather than against the magistrate, and 
has continued in civil law cases simply 
because it is one of the instances where 
the force of established custom is stronger 
than reason. 

Not only the original reason for this 
jury, but all consistent reasons what- 
ever were already outgrown when our 
fathers accepted it; nevertheless, they 
even heightened the conditions, so that 

\.an American judge, save in our civil 
law states, cannot fix the damages on 
twenty bushels of spoiled potatoes, 
if more than twenty dollars are claimed 
and either party wishes a jury. 

Indeed, is it not absolutely unreason- 
able, that, instead of reposing this 
function in men who have been handling 
legal matters for a large part of a life- 
time, and who have acquired for the 
most part that poise which permits 
them to listen to the story of a client 
without espousing his cause until they 
have made a number of inquiries, and 
possibly some investigations, we place 
it in a group of untrained men called 
together in a haphazard way — the 
more so the better — who, while in some 
communities they may be of a very 
desirable class, in others are -for the 
greater part hangers-on about the court 
house, only in search of a couple of 
dollars without the cost of toil, and 
whose places are assured them by 
district politicians, with perhaps one 
or two men forced to do duty because 
of the lack of influence to be relieved, 
taken, it may be, from their business 
at a time when their absence may re- 
sult in losses equivalent to a year’s 
profits, and who, worrying about it, 
are not in a proper frame of mind to 
deliberate on the case? 

A man was recently obliged to leave 
pressing business affairs and serve for 
two weeks on a civil jury panel. During 
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that time he sat in only one case, the 
amount involved in which was but 
three hundred dollars. 

Most men are willing to make severe 
sacrifices to fulfill what they conceive 
to be their duty as good and patriotic 
citizens, but ‘object seriously to the 
useless expenditure of their time. 

The claim is not made that justice 
does not occasionally miscarry in courts 
without juries. Neither could such 
a claim for courts with juries be sus- 
tained; and, if with the safeguards 
hereafter mentioned the results are, no 
worse, the possibility for the elimination 
of delays is so great that the economy 
must be quickly apparent. ( If those 
who oppose these views are so distrust- 
ful of courts without juries, why do 
they permit the continuance of courts 
of equity, admiralty, probate and di- 
vorce as.at present constituted; without 
murmur? Furthermore, why have our 
civil law-States not adopted the jury 
in civil cases? Their citizens have 
often had occasion to observe its opera- 
tion in neighboring states. 

To the lawyer who loves logic, no 
game can be more interesting than a 
good jury trial. In addition to the con- 
sideration that he must give to the 
substantive law of the cause, he must 
consider the special laws and rules per- 
taining to the empaneling of a jury, 
the exceptions to be taken and the 
rules of evidence, and there is no subject 
more interesting to the dialectician 
than the application of correct rules 
of evidence, as they are based wholly 
upon reasons for the presentation of 
facts which the jury should consider, 
and the exclusion of those that should 
be kept from it. Like the system of 
pleadings when it became so refined 
that certain men devoted themselves 
wholly to it, and became known as 
“special pleaders,”’ to say nothing of the 
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condition into which it has again arrived, 
the distinctions of evidence have attained 
to such a high degree of art, that neither 
the intricacies of bridge or those of any 
other game can compare with them. 
Finally, in addition to all of the elements 
above stated, there is the opportunity of 
unlimited play upon the minds of the 
jurors. The jury system therefore has 
a fascination that will doubtless cause 
many able lawyers to advocate its 
retention through a real love .of the 
art of trying jury cases. ‘In our 
great cities, however, even lawyers 
are suffering so much from the com- 
plexity of the jury system that it is 
doubted if many would long hesitate 
to embrace the opportunity of ridding 
the practice of it. The condition in 
the City of New York is possibly 
extreme, but illustrates the growing 
difficulty in every large city, and es- 
pecially in every commercial centre. 
In the Supreme Court (common pleas) 
in the Borough of Manhattan alone 
there are twenty “parts” in which 
civil jury trials are held. It is now the 
practice to assign from twenty to fifty 
cases to each part for the Day Calen- 
dars, which appear in the Law Journal 
each morning, and it is possible for any 
of the cases to come up for trial during 
the day. However, for causes which 
have arisen since the making of the 
calendars, like the unavoidable detain- 
ment of a party or a necessary witness 
or the actual engagement of counsel 
in the trial of a case in another part or 
in one of the higher courts, cases are 
passed for the day, and it may be, for 
instance, that the first case ready for 
trial will be the twentieth on that 
calendar, and the next case after that 
the twenty-ninth, although it is just 
as likely that the first and second cases 
will be taken up in their order. Some 
firms that still indulge in extensive 
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court practices may have cases on 
several of these calendars on a given 
day, and the same attorney may be 
the one who has prepared for the trial 
of these particular cases. It therefore 
is necessary for him to have several 
sets of witnesses, if not at the court 
house with him, at least prepared to 
come upon short notice, and to keep 
them in this state of readiness until 
the trial is reached and the case sub- 
mitted. He may have the aid of office 
clerks in each of these parts to answer 
at the call of the calendar, but can have 
no assurance which case will come on 
first, unless the court, in certain parts, 
in its discretion, permits them to be 
united, for there may be a big “‘break”’ 
in a given calendar in which his case is 
far down, and he may find it called for 
trial long before his case numbered 
2 or 4 on another calendar is reached. 
This state of expectancy is trying 
enough upon the lawyer, but his wit- 
nesses become impatient after they 
have been attending court for two or 
three days without being called, as 
the fifty cents per day legal remunera- 
tion, or witness fee, can hardly equal 
the loss to their business or compensate 
them for the deprivation of their time. 
They even may find after attending 
two or three weeks that the case has 
gone over for the term, and that it 
will be necessary to repeat this operation 
at the succeeding term, and resort must 
be had to the expediency of assuring 
them that they will lose nothing by 
giving up their time; for to hold them, 
unwilling, after their patience is ex- 
hausted, would be to invite revenge 
when they reach the witness stand., 

The lawyer who is attempting to 
please several sets of witnesses in this 
recalcitrant state of mind, and in the 
meantime trying several cases, must 
have great imperturbability of mind 
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himself, or his clients’ causes are apt 
to suffer from this unnecessary confu- 
sion. The defendant’s attorney counts 
on this condition as an element to 
deter the plaintiff from proceeding 
further, and often employs all of his 
forces to cause further delays so as to 
bring about a settlement on favorable 
terms. The public, moreover, is now 
so well aware of this condition, that 
eye-witnesses of an accident will rarely 
give their cards to an injured person 
with the chance that they may be 
obliged to go through this ordeal at 
the court-house, and the result is that 
justice is largely defeated by this means. 


A trial before a jury is like an ava-, 


lanche: once it is started, it must pro- 
ceed to the end while the jurymen re- 
main together, and the rules require 
the presentation of the evidence in 
such a way that the jurymen will not 
be enabled to consider anything that, 
by the rules of law, it is considered 
that they should not know; and that 
everything shall be presented to them 
that counsel deems of importance and 
that the rules of law permit; also, 
that the judge has not erred in laying 
down the law against the protest or 
exception of counsel on either side. 
If all of this has been done, and the jury 
passes upon the facts under the instruc- 
tions by the Court as to the law, there 
should be no reason for appeal, but the 
Court may have been mistaken in laying 
down the law, in admitting or refusing 
material testimony, or the jury may have 
given a verdict against the weight of 
the evidence, in any of which cases the 
party aggrieved rightly has the chance 
to move to set aside the verdict or to 
appeal, and if it is decided that there 
has been error, a new trial is ordered, 
when the same procedure must be re- 
peated: twelve men must be gotten 
together, and they must hear all of 
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the witnesses again. This sometimes 
happens a third and a fourth time, with 
almost the same procedure to get into 
place. 

The result of this cumbersome system 
in the City of New York is that it is 
very rare to see the name of one of the 
leading business houses on the list of 
cases for jury trials, The intelligence 
required to conduct them leads them 
to avoid such delays even at great costs, 
and we behold the deplorable spectacle 
of this commercial age when the first 
question upon the occurrence of a 
difference, is the adversary’s price, 
for, if the claim is large, the house can- 
not stand the protracted embarrassment 
to its credit even if its funds are not 
actually tied up, which is a weapon 
used mercilessly by the monopolies 
in driving competitors from the field. 
Of course the great bulk of litigation 
in the New York City courts is for 
damages in suits against the several 
transportation companies. 

To advocate the abolition of the 
jury, which means the increase of power 
in the hands of the court, at a time 
when the public is clamoring for the 
recall of judges and decisions, might 
be inopportune were there no safe- 
guards to suggest from the practices 
of other countries. This was already 
a subject of great care in the Roman 
times through the recusatio, or excep- 
tion to the judge upon some ground of 
feared partiality. Under the Continental 
systems of to-day, the litigant is pro- 
tected by still more elaborate pro- 
visions to facilitate the exercise of this 
right, as well as the setting aside of 
the judgment where prejudice can be 
shown and the recovery of damages 
from the judge for a malicious or 
fraudulent exercise of authority. 

The highest court in France, the 
Cour de Cassation, with three sections 
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of sixteen members each, is a standing 
tribunal for the consideration of such 
complaints: the first section passing 
upon the charges; and the second trying 
them. 

Further safeguards are found in the 
requirements that the grounds, or ‘‘mo- 
tives,’ for each decision must be set 
forth, which is done through ‘“‘Whereas”’ 
clauses, and that the decision must 
be rendered at the sitting at which the 
case is finally submitted, or at a sitting 
to which the court shall adjourn, if 
time for deliberation is required. This 
has as a consequence not only the es- 
tablishment in writing of the reasons, 
but the accomplishment of that operation 
while the circumstances of the trial are 
fresh in the minds of all parties. The 
judicial function is thereby contained 
in narrow channels, and a result that 
may almost be termed scientific is 
produced. The process of reasoning 
is mapped out so that a departure from 
the facts as proven or a failure to give 
proper weight to evidence can readily 
be located, and the refusal to set forth 
the motives in the judgment is a denial 
of justice for which the judge is easily 
made to account. Aware of this fact, 
and knowing that every step in the con- 
struction of the decision must be conse- 
quent, the judge is forced to give great 
care to the logic that he employs, as 
well as to state the facts precisely, 
and the unsuccessful litigant perceives 
either that grounds for his defeat 
existed, or that the case presents a 
questionable point of fact or law, and 
is seldom aggrieved toward the judi- 
ciary. He is not obliged to submit 
to a decision without an opinion, or 
to one that is wholly illogical, save for 
the recourse of an expensive appeal. 

Under the American system, the law 
does not require that the opinion should 
be exhaustive; indeed, there may be 
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nothing further than the decision “‘Judg. 
ment for the plaintiff’, or “Judgment 
for the defendant”; and, if it appears 
to either party to be contrary to the 
facts or the law, and he makes a motion 
to reargue the case, the court need 
make only the further decision: ‘‘Motion 
denied’’; or worse: ‘‘Motion denied with 
costs”; or, if the judge is addressed in 
person regarding it, to say: “I have 
decided your case; if you are not satisfied 
you can appeal,’’ none of which ways 
increases respect for the law. 

The removal of a judge is so difficult 
that such a matter becomes almost 
a historical event, and the feeling pre- 
vails that for the mutual security from 
attack there exists a solidarity of the 
bench akin to that of the medical 
profession which makes it almost im- 
possible to convict for malpractice. 

Is it not a defect in our judicial sys- 
tem, that, instead of holding the ju- 
diciary .in some degree responsible to 
the litigant, we confer almost unlimited 
authority upon our judges, and then, 
because unexpected and unwarranted 
use of it is made by some of them, 
which is bound to happen, we decry 
them as a class? 

In financial life, we would now con- 
sider it negligence not to examine the 
work of our bank officers and directors, 
and yet they generally belong to a 
class which enjoys the same _ social 
esteem as the judges. 

It should be observed that we lack 
many of the assurances that people of 
other countries have. In almost all, 
the judgeship is considered a career, 
and most of the appointments are made 
from graded lists of eligibles prepared 
periodically by the higher court fam- 
iliar with the work of the judges below 
it. Where the commission comes from 
the crown, the endeavor to avoid dis- 
favor from that quarter through adverse 














criticism of official action, is a powerful 
sanction against abuse; and trial courts 
are usually made up of three judges, the 
younger members of which are assessors, 
or jurists who have not yet reached the 
position of judges, and who, while 
their voices have not equal weight with 
that of the presiding judge, exercise 
a restraining influence by their presence. 

Considering that the functions of 
the jury are chiefly to determine whether 
credence is to be placed in the state- 
ments of certain witnesses and to 
estimate the amount of damages that 
have been suffered, is not the public 
better protected under the Continental 
system than under the operation of 
the jury, which arrives at results in 
ways that are almost inscrutable, if 
not through a general average of highly 
varying opinions or even by a toss of 
a coin? Under the former, these 
“motives” are set forth in a manner 
sufficiently ample, it appears, to satisfy 
the demands of defeated litigants as 
to the ratiocination of the court; but, 
if that were not sufficient to satisfy 
the demand of Americans, a provision 
could be made that the court should 
amplify its motives or grounds by 
making statements as to such further 
questions as might be propounded by 
either side, and such a matter as the 
conflicting testimony of a number of 
witnesses might be elucidated to the 
satisfaction of the losing litigant through 
such statements as: The Court does not 
give credence to the testimony of Wit- 
ness A, which is in contradiction to 
that of Witness B, as to so‘and so to 
which the Court gives credence; or, 
is in conflict with the facts as proven 
by such and such happening, or the 
text of such an instrument which the 
Court assumes is what it purports to 
be. Also, in assessing damages, the 
grounds for giving the amount, and not 
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a higher or lower one, would be set 
forth, and in jurisdictions where cases 
of the same nature were recurring in 
great numbers, such as those resulting 
from accidents through the negligence 
of transportation companies, a rational 
plan for arriving at the result would 
soon be developed and the public 
would not be left to the haphazard 
of the jury, influenced by the eloquence 
of counsel, which in one case may give 
several times the amount that it should, 
through sympathy; or, because of 
some embarrassment or a slip of the 
tongue of the plaintiff when a witness 
may give a verdict much too small. 

The great saving in time under the 
Continental system can be appreciated 
by the fact that none is lost by the 
empaneling of the jury, that the case 
can be set for a given hour, the testi- 
mony of those witnesses who can appear 
is then taken, or if not accomplished, 
the hearing is adjourned to a fixed time. 
All papers to be introduced are sub- 
mitted for examination to opposing 
solicitors in advance, a provision which 
cuts down the cross-examination and 
permits more thorough preparation be- 
fore trial, and most of the testimony 
is taken before trial by a master, usually 
a single judge delegated by the presiding 
judge. All matters of any relevancy 
are introduced, as the court is experienced 
in determining which should receive 
weight and which should not, and is 
aided by comments of the advocates in 
their arguments. The summing up is 
greatly abbreviated. If weight is given 
to irrelevant testimony, the fact will 
appear in the grounds, and its correction 
can be made by motion or on appeal; 
and, if the case is appealed and sent back 
to the trial court, it is simply for the 
purpose of revising the judgment with- 
out the necessity of another jury pro- 
ceeding and the reconvocation of the 
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witnesses. The fact that the trial has 
occupied perhaps but :a fourth of the 
time required by an American jury 
trial, permits cases to be taken up when 
the cause is fresh and litigants to feel 
that they can stand upon their rights 
when they are right and that there is 
nothing to be gained by delaying liti- 
gation. 

The fact that in Louisiana it now 
requires about a year and a half from 
the time that a case is begun until it is 
terminated in the highest court, while 
in New York four years are needed, 
illustrates this point. 

Much of the opposition that would 
be raised to this plan would come from 
the transportation corporations, which 
are great gainers through our present 
system of delay, for they calculate 
that if the trials of cases for personal 
injury do not come up for three or four 
years, they will escape the payment of 
large sums of money through death, 
as these rights of action abate with the 
death of the person injured, if it inter- 
venes through some other cause, and 
that death will remove a certain per- 
centage of the witnesses to make out 
the cases against them; also, as time 
goes on, especially in a great, changing 
community like that of New York City, 
the material witnesses often disappear 
or move to points from which the 
plaintiffs cannot afford to bring them; 
and finally, under the present system 
of wearisome attendance, the injured 
person many times will not be able to 
procure his witnesses, as has _ been 
above shown. On the other hand, not 
pnly would many judgments be secured 
against them were it not for these 
reasons, but witnesses to accidents would 
permit themselves the indulgence of 
their humane feelings sufficiently to 
render the support to an injured person 
required by the simple attendance be- 
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fore the court on a future day at a 
given hour, did they but know that it 
would occur but once and that the 
time required would only be that nee. 
essary for the giving of their testimony, 

Although the jury is not supposed 
to take into consideration the financial 
condition of the defendant and no 
testimony on the subject is admitted, 
in a damage case, the jurymen almost 
invariably first settle in their minds the 
station in life of the defendant, which, 
if no member can contribute information, 
is inferred by the appearance and casual 
remarks not only of the parties when on 
the stand, but of their witnesses, and 
they shape the verdict accordingly; 
whereas, the judge feels himself bound 
closer by the record case, on which 
alone the case will be examined if ap- 
pealed. Because of this harsh rule, 
it might be but equitable to allow the 
judgment debtor for injury without 
malice to the person, property or repu- 
tation, to make an application for a 
remission of a part of the judgment 
upon submitting himself to an examina- 
tion without limitation as to his prop- 
erty, and convincing the court that his 
means were small in comparison with 
the judgment rendered. 

The writer is aware that what he is 
advocating would abolish the distinction 
between law and equity, and dispense 
with the great body of adverbial law 
— pleadings and rules of evidence— 
thereby making the practice of the 
law very commonplace; but the justi- 
fication is, that the glory of Anglo- 
Saxon legal learning has already largely 
departed and that Americans must 
have a simple and speedy system of 
justice, or they will soon be surpassed 
by their foreign competitors who are 
not thus trammeled. 

Perhaps the best realization of the 
waste in our system of justice can be 
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gained by going into the office of a Con- 
tinental advocate, and observing that 
there are no books on equity, none on 
equity pleadings, in fact, none on plead- 
ings, because a single statement of the 
cause of action is all that is required; that 
there are no works on evidence in civil 
cases, because the adoption of evidence 
is left to the discretion of the Court, who 
is supposed to know what is relevant; 
and that a few shelves contain all of 
the reported decisions, we will say, 
from the founding of the German Em- 
pire to date. When you explain to him 
that much more than half of the ap- 
pealed cases in America are decided 
upon points of error in the pleadings, in 
the admission or rejection of evidence, 
or in the presentation before the trial 
court, to say nothing of those not 
appealed, and that many are dismissed 
because the facts do not show that the 
remedy at law has been exhausted, all 
of which in simple language mean 
differences of opinion not as to the law, 
but as to how to apply the law, and for 
which disputes the clients pay dearly, 
he can hardly imagine that the object 
sought is to secure justice; and es- 
pecially by a commercial people that 
is noted for its direct way of proceeding 
for what it wants. To him it is very 
interesting and very curious. 

At the first thought, the American 
lawyer will say that we might as well 
close the courts as to cast aside all of 
these supposedly essential branches of 
our legal system. It does not occur 
to him that for years we have had in 
our highest courts almost this very 
practice. Under the federal court rule 
for the taking of testimony in equity 
cases before an examiner, the scope of 
which, however, has recently been much 
abridged, the parties have almost the 
same latitude as in the Continental 
courts of introducing any testimony 
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or evidence that they choose, through 
the negative provision that the examiner 
has not the power to decide on the com- 
petency, materiality or relevancy of the 
questions. The unabridged record is 
then presented to the court, and the 
practical outcome is that the decision 
deals so exclusively with the substan- 
tive rights, and so seldom contains 
any ruling on the objections noted, 
that it is not often that the lawyer can 
even decipher what weight has been 
given by the court to objected testi- 
mony; and, if perchance he can, he has 
no hope of inducing the court to change 
its decision upon such grounds. The 
difference is, that under the Continental 
systems the court discriminates as to 
the competency, materiality and rele- 
vancy of testimony without the neces- 
sity of a cumbrous record of exceptions 
and without the loss of the time and the 
expense of having it printed. 

The claim is not made that this ad- 
verbial law is not scientific and if 
accurately applied does not many times, 
under the guidance of superior judges, 


produce more perfect results; but such — 


judges are few, and in the bestowal of 
such great care on this vast machinery, 
attention is too often distracted from 
the substance of the claim, and the deci- 
sion turns upon some mere incident in 
the presentation of the case. 

Over twenty years before the erection 
of our Constitution, Blackstone set 
forth in his Commentaries, in writing 
on errors in procedure, or jeofails, 
“trifling exceptions are so thoroughly 
guarded against, that writs of error 
cannot now be maintained, but for some 
material mistake assigned’’; and yet, 
to judge from the stringent form in 
which our fathers incorporated the jury 
provision into it, they evidently had 
no conception of the progress then 
made in England, probably due to 
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the fact that the reports of those days 
were -not profuse in cases on practice, 
and they so fastened the jury upon us in 
that stereotyped instrument as to pro- 
hibit growth. 

We therefore started with rules al- 
ready antiquated in England, and a 
glance at a few steps of the progress that 
she has accomplished will show what 
an advantage she has enjoyed by not 
being thus bound. For instance: 

The Supreme Courg of Judicature Act 
provides that “in every cause or matter 
entertained, law and equity shall be 
concurrently administered and equit- 
able rules shall supersede those of law, 
when any conflict arises.’’ During the 
year 1911, of the £5,150,267 of judgments 
entered, only £218,988, or less than 5%, 
were in cases tried before juries. There 
are but thirty-two judges besides the 
Lord Chancellor, above the County 
Court judges in England and Wales 
deciding the affairs of 40,000,000 people 
and the appeals of the Kingdom, and 
doing so with almost nodelay. Stephen, 
probably England’s greatest authority 
on court procedure, stated in the 
Harvard Law Review in 1896: ‘‘With 


49 Wall Street, New York. 


regard to trial by jury in civil cases, 
we cannot speak in such high commenda- 
tion, for it has many and grave dis. 
advantages which prove that it js 
wholly unsuitable for the settling of 
disputes in courts of law at the present 
day.”” In many cases based on claims 
for wages, for rent, obligations to pay 
money, etc., the plaintiff can have a 
provisional judgment forthwith upon 
the service of his plaint and the filing 
of an affidavit setting forth that he 
believes that the defendant has no 
valid defense to it; and the defendant 
can only open the judgment on an affirm. 
ative showing to the contrary. 

With the opening of the Panama 
Canal, and the expected expansion of 
our foreign trade, competition will 
become sharp, and the American should 
have the same advantage as his foreign 
competitor of having his rights deter- 
mined promptly, so that he may stand 
on them and calculate his engagements 
accordingly. 

We should follow the example of 
our captains of industry: take an in- 
ventory of our national machinery 
and cast the obsolete on the scrap-pile. 
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Jury Reform in Civil Cases 


By Tuomas M. HENRY 


OF THE DISTRICT OF COLUMBIA BAR = 


T would be interesting to retrace 

the growth of our jury system, 
from its earliest stages when jurors were 
witnesses evolving into judges of the 
fact, or to attempt to estimate how 
far the institution has excelled those 
modes of trial, by combat and ordeal, 
which it gradually supplanted, and 
which earlier modes we of to-day term 
primitive, much as our remote posterity 
may in their time designate our own. 
Enough, for the purposes of this article, 
that the system has been handed down 
to us— transmitted, it may be, like 
a disease, as Goethe says of human 
laws in general,! and that, as all sys- 
tems, it must undergo change in the 
process of time and under the influence 
of expanding thought. 

It is quite probable that the require- 
ment of unanimity to convict in crim- 
inal cases will always remain imbedded 
in the constitutions of Anglo-Saxon 
countries, and be regarded by our 
descendants as the palladium of their 
civil rights. It agrees so admirably 
with the principle of reasonable doubt 
as a prerequisite to conviction, the two 
are seemingly so closely related, that 
neither can well be uprooted without 
the other. But, from the tendency of 
various states, in adopting the jury 
system, to do so with qualifications as 
regards the trial of civil causes, and to 


1Es erben sich Gesetz und Rechte 
Wie eine ew’ge Krankheit fort. 

—‘‘Faust,’’ 1st Part. 
This would be true but for legislative surgery. 


follow the example of England’s northern 
neighbor in this respect rather than her 
own, it may be conjectured that herein 
alone will lie the great point of depart- 
ure from the institution founded by 
Alfred the Great. 

The following quoted portions of an 
article in the Green Bag for August 1904, 
by John Burton Phillips, of the Uni- 
versity of Colorado, will no doubt 
adequately supply the place of more 
extended research by the present writer 
concerning the matter therein treated: 


to 

It is peculiar that the unit rule in regard to 
the verdict of the jury is a thing that prevails 
in England and America alone. In Scotland, 
before 1815, a verdict could be rendered by two- 
thirds of the jury. The English system of unani- 
mous verdict was introduced in 1830, but it 
did not give general satisfaction. In 1854 it was 
modified by a law which provides that a verdict 
by nine jurors is sufficient after six hours’ deliber- 
ation. In France the jury system was intro- 
duced in 1771, and requires only a two-thirds 
vote for a verdict. In Italy and Germany a 
majority is sufficient, and in Austria eight of 
the twelve are all that are required to agree. 
In British India, after reasonable deliberation, 
if six are united in their opinion, and the judge 
agrees with them, they may render a verdict. .. . 

In the Bahama Islands, a verdict may be 
rendered by two-thirds of the twelve.... 

States in which verdicts need not be unani- 
mous: 

Arizona: three-fourths in civil and misde- 
meanor cases. ‘91, ch. 5. 

California: three-fourths in civil cases. 
P. '97, s. 618. 

Colorado: three-fourths 
Ch. 111. 

Unconstitutional, 28 Col. 129. 


C.. ©. 


in civil cases. 99 
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cases. Five- 
Const. art. 


Idaho: three-fourths in civil 
sixths majority in misdemeanors. 
1, S. 7; 91. 165. ; 

Kentucky: three-fourths in civil cases, Stat- 
utes '94, s. 2268. ’ 

Louisiana: three-fourths in crimes not capital. 
* Const. S. 116. 

Montana: two-thirds in crimes not felonies, 
P. C. S. 2142; two-thirds in civil actions, C. C. P. 
S. 1084. 

Minnesota: legislature may provide for verdict 
by five-sixths of jury after six hours’ deliberation. 
Const. art. 1, s. 4. 

Missouri: three-fourths in courts of record, two- 
thirds in other courts. Civil cases, '99, p. 381. 

Nevada: three-fourths in civil cases. C. L. 
‘00, S. 3270. 

South Dakota: three-fourths 
Ann. S. ’99, S. 6268. 

Utah: three-fourths 
art. 1, S. 10. 

Washington: Ten of twelve jurors may render 
a verdict in civil cases. Ballinger’s S., s. 5011. 
R. S. 


in civil cases. 


in civil cases. Const. 


Wyoming: three-fourths in civil cases. 
99, s. 3651. 

It is assumed that the above state- 
ment is correct. 

The French and Scottish lawyers 
would seem to have been pioneers in 
this modification of the English system. 
From the close association between 
France and Scotland, before and since 
the Act of Union, this tendency may 
be understood. But, as bearing more 
directly than the French enactments 
upon the efforts of our own countrymen 
in the states enumerated by Prof. 
Phillips, the Scottish method may be 
given, with some degree of interest, in 
detail. Briefly stated it is as follows: 

By Statute 3lst and 32d Victoria, 
Cap. 100, it was enacted: 

§48. A jury may at any time, being not less 
than three hours after it has been enclosed, 
return a verdict by a majority of its number. 


Under this system, the jury, if unani- 
mous, may return a verdict immediately 
after the charge of the judge, but, if 
not unanimous, a verdict cannot be 
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returned within three hours, when jt 
may be returned by a majority. |p 
cases of equality the juror first sworn 
has a casting vote. The verdict, to 
be final, must be applied by the court. 
This is done by motion by the party 
for whom the verdict has been found, 

On the motion to apply the verdict 
it is competent for the court to amend 
the verdict if it does not express properly 
the intention of the jury. By the Court 
of Session Act 1868, s. 36, it is provided 
that the judge at the trial may direct 
the jury upon any matter of law (sub. 
ject to the opinion of the court? upon 
such direction) and with liberty to either 
party to move the court to enter the 
verdict for such party, although re. 
turned against him, if the court shall 
be of opinion that such direction was 
erroneous, and that such party was 
truly entitled to a verdict. 

After the jury has been discharged 
it is incompetent to show by the evidence 
of the jurymen that the verdict does 
not correctly express the intention of 
the jury.’ 

The chief arguments that have been 
made in support of the general propo- 
sition to authorize verdicts of less than 
twelve, in civil cases, may be summarized 
as follows: 

In early British times there were few 
matters in litigation except in reference 
to the possession of land; there was 
generally a simple and single question 
of fact even in civil cases; was the 
plaintiff the rightful heir of the former 
owner of the land? The issues have 
grown far more complex under modern 
commercial systems. 

It is unreasonable to expect twelve 
men, chosen as jurors, to reach a unan- 
imous and at the same time intelligent 


27. e., in banc. 
3Green’s Encyc. of Scots Law, 2d ed., v. 7, 187-8. 



































verdict, even in the generality of cases; 
still less so where there is complexity. 
Without exception, in all voluntary 
submissions by business men to arbi- 
trators or to referees, as well as in legis- 
lative bodies, and in courts deciding 
questions of law, a majority or some 
number less than the whole is sufficient 
to decide the most important questions. 
~Under the oath required of jurors, 
each is sworn to render a verdict accord- 
ing to the evidence, which means accord- 
ing to his own convictions. This, 
under the requirement of unanimity, 
frequently becomes impossivle, for the 
same facts, even when heard alike by 
different persons, inevitably produce 
different effects on their minds. In a 
criminal trial, it is often hard enough 
for twelve men to agree on a single 
question of guilt or no guilt, but in 
the majority of issues in civil, cases, 
involving the infinite variety of con- 
tractual matters, under the  court’s 
construction of the law, and counsel’s 
elucidation of the facts, it is vain to 
expect honest or intelligent unanimity. 
Realizing, as jurors do in such cases, that 
for one or more to hold out for his 
private opinion as to the merits or the 
amount would mean the protracted 
incarceration of the twelve, ending in 
no verdict, a new trial, and vastly 
added expense to the litigants, they are 
driven to a compromise by the well- 
known method. Thus, instead of having 
a verdict which represents the deliberate 
judgment of a majority or two-thirds, 
as is had in boards of arbitrators, or 
among judicial or legislative bodies, 
a result is reached which represents the 
deliberate judgment of none, but, on 
the contrary, is at best merely the 
quotient of the sum of their impressions. 

The present system gives, in many 
cases, an undue advantage to the 
defendant, arising from the necessity 
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under which the plaintiff labors to 
make out his case to the satisfaction 
of all the twelve. A notable instance 
is where, in an action on a note or other 
instrument in writing, the defense is 
forgery. Though eleven jurors be satis- 
fied that the instrument is genuine, 
the opinion of the twelfth prevails, to 
leave the plaintiff under suspicion of 
an offense, which, if provable, would 
be sufficient to consign him to a peni- 
tentiary. The same is also true in 
actions for libel, in most of our states, 
and only in a less degree in actions for 
slander. A citizen has been charged 
with some act involving turpitude, and 
the aim of the law, in theory, is to com- 
pensate the plaintiff for his wrong, if 
he has sustained any. Why should 
it require the concurrence of twelve 
men to right the plaintiff, and only 
the opinion of one to hold him rightly 
accused ‘by the defendant? In all 
actions, also, in the nature of trespass, 
in respect to the damages, which are 
unliquidated, the question should be 
one of estimation in the event that the 
substance of the case is made out; 
instead of which the jurors are inevitably 
driven to a compromise, which has for 
its outcome a verdict for a sum upon 
which no single juror had fixed, and is 
the image of no juror’s estimate. 

In criminal cases, it is reasonable to 
require the jury to be unanimous, the 
theory of the law being that one dis- 
senting juror evidences a _ reasonable 
doubt as to the guilt of the accused. 
In civil cases, on the other hand, free- 
dom from doubt is not the test, but 
mere preponderance of evidence. Why, 
then, should the judgment of one juror 
in civil cases be worth that of the other 
eleven? 

The requirement of unanimity is 
an incentive to fraud and corruption. 
A party wishing to prevent a verdict 
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against himself has only to secure one 
friend on the jury and his object is 
accomplished. If his friend is not 
called at first, such party can often 
succeed by means of repeated chal- 
lenges. Many a lawyer with a bad 
case challenges the best men of the 
panel, and when he succeeds in obtaining 
one juror to his liking, relies upon him 
to win his case, or, at least, to hang 
the jury, and prevent a verdict against 
him. If a majority could decide, or 
any number less than twelve, the art 
of trying cases would be greatly modified. 
While the requirement of unanimity 
may occasionally serve to protect a 
defendant from an unjust demand, far 
more frequently does it work injustice 
to a plaintiff. One man in twelve may 
save the defendant’s case, while the 
probability, in the main, is eleven to 
one that the plaintiff is right and the 
defendant wrong. 


All the modifications of the una- 
nimity rule heretofore made appear to 
be open to the objection that they 
create a method of trial in civil cases 
but slightly less inflexible and _ rigid 
than their prototype. The step has 
been in the right direction, and bene- 
ficial, no doubt, to the extent that six 
jurors, or four, or three, are more 
difficult of purchase or intimidation, 
than one; but there is no magic in one 
fraction of a jury rather than another, 
and peradventure the one-fourth, or 
one-third, or minority, might be right 
in their views far oftener than their 
denominators would imply. The desid- 
eratum would be to devise a system 
whereby the individual mind of the 
judge could so modify and control the 
collective sense of the jury as to produce 
a result at once fair and _ intelligent. 
In the opinion of the writer, no plan 
of this nature appears so unobjectionable 
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or so calculated to approach perfection, 
as that proposed forty years ago to the 
Constitutional Convention of Pennsyl- 
vania, then sitting at Philadelphia, 
and which plan lacked but two votes 
of being adopted. The proponent and 
chief support of this idea, J. W. F, 
White, Esq., of Pittsburgh, afterwards 
for many years a judge of the Court 
of Common Pleas of that District, 
never ceased to regret its non-adoption, 
in which view the experience of a long 
and capable judicial career was doubt- 
less well-fitted to confirm him. The 
proposal was as follows: 

To give the courts power to accept 
a verdict of less than twelve, in civil 
cases, where the jury has not agreed 
after due deliberation; and later, upon 
motion for a new trial, after such a 
verdict, the power to consider how the 
various members of the jury stood. 
In the language of Mr. White before 
the Convention: . 

When a jury has heard all the testimony 
of the parties, the arguments of their counsel 
and the charge of the court, if they cannot 
unanimously agree upon a verdict, why not 
permit them to render one indicating their 
individual opinions’ for the information and 
further action of the court, rather than discharge 
them and subject the parties to the vexation, 
delay, and expense of a continuance and another 
trial? 

Under the method suggested herein, 
and almost adopted by the Constitu- 
tional Convention of Pennsylvania, in 
1873, the lack of unanimity in any 
verdict would be properly considered 
on a motion for a new trial. The 
parties and the court would also have 
the benefit of the juror’s, individual 
opinions. This would be of great 
advantage, for the opinions of some 
jurors are of far more consideration 
than those of others; especially where 
the damages claimed are not susceptible 


‘Debates, v. iv, 684. 
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of calculation, but rest in the jurors’ 
judgment. The only semblance of an 
argument in favor of the requirement 
that a jury shall unite in their verdict, 
in a civil case, is that this system com- 
pels them to reason together, instead 
of proceeding at once to a vote upon 
leaving the court room, based upon 
their undigested impressions. There 
is probably less reasoning displayed 
by the generality of juries than mere 
persistence, leading the weaker juror 
to succumb. But, under the plan 
herein outlined, where the court would 
be given discretion to accept or reject 
a verdict less than unanimous, it may 
be supposed that a capable judge could 
distinguish between verdicts immaturely 
reached, and such as are the result of 
deliberation. The verdict rendered hur- 
riedly by less than the whole number 
would be open to suspicion, and not 
likely to stand; while the knowledge 
of each juror that he might be required 
to disclose his vote would tend to make 
him found it upon true principles, 
rather than upon caprice, interest, 
or prejudice. 

Given a well-qualified trial judge and 
a carefully selected panel of jurors, the 
method described would seem to offer 
excellent theoretical promise. 

It may be taken for granted that those 
countries and states which have tried 
their modifications of the English jury 
system, for so many years, are satisfied 
with the results; although even the 
Scottish method, whereby the interval 
of three hours might be employed in 
various ways besides in argument, and 
where the court im banc is perhaps 


Washington, D. C. 


given a too thorough control over the 
verdict, would seem to ‘be less likely 
to produce good results than the method 
herein suggested. What is satisfactory 
to one people might not be equally 
so to another, in the same way that a 
republican form of government is less 
suited to certain nationalities than is a 
constitutional monarchy, or even a 
despotism. This subject lies entirely 
outside the domain of statistics. It is, 
doubtless, true that litigants and counsel 
lose their cases as frequently under the 
modified system as under the old one; 
and it may be supposed that the dis- 
satisfaction with their particular system 
may, in such cases of loss, be quite as 
keen as when the verdict against them 
was unanimous. For these and analo- 
gous reasons, it might be well-nigh 
impossible to get satisfactory opinions 
in such states as to the superiority or 
otherwise of the method. It would be 
equally difficult to judge from more 
greatly or less protracted litigation, 
or from the increased frequency or 
otherwise of new trials; for growths 
of population and of business would 
necessarily tend to destroy the force 
of any figures on those subjects, even 
if they existed, which they do not. 
After all, the expedition of legal business, 
important as it is, should weigh less in 
our estimations than the desire to do 
careful justice between man and man; 
and that such justice would result more 
frequently from the adoption of the 
plan herein indicated, may be concluded 
with almost mathematical certainty, 
however undemonstrable in figures, 
or from actual results. 
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By A. DE LAPRADELLE 


PROFESSOR IN THE LAW FACULTY OF THE UNIVERSITY OF PARIS 
EDITOR OF THE REVUE DE DROIT INTERNATIONAL PRIVE 


[The following appreciation of the late Professor Westlake has just appeared 
from the pen of one of the most eminent of living Continental authorities on 
private international law. Professor Lapradelle is evidently indebted to Mr. 
Dicey for some of the materials upon which he bases his observations, and 
readers of the Law Quarterly Review who remember Mr. Dicey’s two contribu- 
tions (28 L. Q. R. 341, 29 L. Q. R. 260) will note the similar temper of the 
English and French estimates. Professor Lapradelle, however, gives sharper 
emphasis to the insularity of British doctrine and to the importance of West- 
lake’s services to legal science in England. — Ed.] 


OHN Westlake was a quite young 

man—he was not thirty years 
old — when, on the advice of a lawyer 
of London with whom he had studied, 
Christie, he undertook to write a 
“Treatise on Private International Law 
or the Conflict of Laws.’’ The “science 
of private international law’’ was not 
then, as now, in esteem. Some writers, 
Savigny in Germany, Foelix in France, 
Story in the United States, had barely 
begun to revive the study of it. In 
England no one seemed to care for it. 
The courts took for their guide the 
“Conflict of Laws’’ published in 1834 
by the American Judge Story. But 
Story, in spite of his practical sense and 
the extent of his knowledge, often 
lacked precision. It was reserved for 
the hardly accurate eloquence of Lord 
Brougham to settle in one way or another 
some uncertain principles. The law 
of escheat, driven from the Continent, 
survived in England in full vigor. The 
tribunals did not admit that they could 
be competent in personam with respect 


1Extract from an article on “Trois Juriscon- 
sultes: Westlake, Asser, de Bar,” in Revue de Droit 
International Privé, no. 4, Oct.—Dec. 1913. Trans- 
lated by the editor of the Green Bag. 


to defendants domiciled abroad. Feudal 
traditions inclined the English judge 
to the almost unvarying application of 
the territorial law. The old doctrine 
of Voet had been brought from the 
Netherlands into English law by the 
Scottish lawyers whose legal education 
was obtained at that time in Holland. 
The rights in the soil (estate and in- 
terest), admitted by English law were 
so distinctive that great confusion would 
have been produced if their enjoyment 
could have been disturbed by the effect 
of foreign laws. As deeds and _ wills 
were privately executed acts, the mind 
of an English jurist was incapable 
of comprehending that the intervention 
of a foreign public officer, naturally 
restrained from following up the applica- 
tion of local rules, could have the effect 
of rendering efficacious the forms of the 
locality of the act in place of the English 
forms. The Wills Act of 1861 had not yet 
declared valid in England the will made 
abroad in conformity with the lex loci 
actus. The English tribunals were most 
obstinate in their attitude toward the 
admission, for status and capacity, of 
a personal law depending on the domicil. 
As for settling its limits, there could 
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not yet be any question of them. Finally 
and above all else, British insularity 
considered that private international 
law (conflict of laws, intermunicipal 
law) a simple prolongation of internal 
law, could not develop by the deductive 
method and by comparative law, but 
simply by a jurisprudence built up 
case by case by the same judges. 

John Westlake had a mind too broad 
thus to conceive private international 
law as a narrow and routinary juristic 
technic from which every effort of 
analysis, observation, and reasoning 
would be banished. His common sense 
and his abstractive capacity, his taste 
for deduction and his knowledge of 
foreign literatures, rebelled against 
any such interpretation of private in- 
ternational law. Versed in the profound 
knowledge of English law, he undertook 
‘to initiate British lawyers into the 
doctrines set forth with a luminous 
profundity by Savigny in the eighth 
volume of his “System des heutigen rém- 
ischen Rechts” (1849), a futile under- 
taking if he had not at the same time 
taken care to convince the lawyer and 
the judge that the principles accepted 
by Continental doctrine could be applied 
to the solution of their difficulties with- 
out disregarding the general spirit of 
English law nor contravening, directly 
' at least, the doctrines, fortunately not 
numerous, which under the influence 
of Story had attained, through the 
authority of precedent, an impregnable 
position in English law, from which 
they were not to be dislodged without 
the intervention of the legislator. 

Story had written on the ‘Conflict 
of Laws.’’ Westlake (1858) wrote upon 
“Private International Law” with this 
sub-title, “With Principal Reference to 
its Practice in the English and other 
Cognate Systems of Jurisprudence.” 
English law was brought nearer to Con- 
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tinental law, Story to Savigny. Wholly 
impregnated though he is with the 
reasoning of Savigny, Westlake does 
not forget that he is a practician writing 
for other practicians, Englishmen like 
himself. He is not, like so many other 
disciples of Bentham, a philosopher to 
whom the technic of the law is foreign, 
but an “English lawyer’ formed in 
Lincoln’s Inn. Scholarly, like a pro- 
fessor of the Continent, but versed in the 
insular law, like a professional of the 
bar, he does not cease, in inspiring him- 
self with Continental ideas, to adapt 
their principles to Great Britain. Per- 
meated by German views, but seeking to 
combine them with English tradition, 
he tries a task that presupposes in its 
author the co-existence of two spirits — 
the one insular, the other Continental — 
and their continuous fusion: a difficult 
undertaking, for it demanded two men 
in one. Westlake succeeded in it, and 
forcing the resistance of a stubborn 
law, he knew how to make some prin- 
ciples of outside origin penetrate here 
and there into English empiricism. 

The first edition of “Private Inter- 
national Law’’ dates from 1858, the 
second from 1880, the third from 1890, 
the fourth from 1905, and the fifth from 
1912. The progression of these dates is 
significant. It took the author, who 
was not a magistrate, twenty-two years 
to obtain a real influence upon case law, 
but this influence, once obtained, could 
not but increase. He himself tells, not 
without humor, that a barrister having 
cited his opinion in the Court of Session, 
a judge asked: ‘When did he live?” 
This anecdote must refer without doubt 
to the first part of his career. For from 
the end of the nineteenth century there 
has been no English judge who could 
decide any question of the conflict of 
laws without having read his book and 
taken counsel with him. He was not 
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cited as “authority,” for English law 
recognizes as authority only the learning 
of the dead. But he exerted a pro- 
found influence. 

Thoroughly imbued with the ideas 
of Savigny, he was able to insure their 
triumph frequently. In 1858 the court 
hesitated between the law of the act 
and that of the domicil in the matter 
of status and of capacity. The deci- 
sions, which were numerous, preferring 
the law of the domicil ( Udny v. Udny,? 
1869; Sottomayor v. de Barros,’ 1877; 
Cooper v. Cooper, 1888; Huntly v. 
Gaskell, 19064) are obviously due to his 
influence. His chapter of domicil is 
completely reflected in the judgments 
which have the most authority, those 
of the House of Lords. Tracing the 
limitations of the principle of domicil 
he had said in his first edition (p. 77) 
that capacity to transfer immovables 
depends on the law of the place where 
they are situated. No judgment had 
yet been pronounced on this point. 
But when the question did present itself 
the court followed Westlake (Bank of 
Africa Ltd. v. Cohen,’ 1909). In 1878 
English law was, with Story, fixed in the 
view that property in movables was 
always governed by the law of the 
domicil of the owner. Following Foelix 
and Savigny, whose views he cites, 
Westlake concedes that if succession 
in movables is subject to the law of the 
domicil of the decedent, the transfer of 
a movable, considered individually, de- 
pends on the /ex situs. And English 
law, enlightened by him, could not 
but follow him on this point, as anyone 
may see for himself by referring to his 
chapter on movables. Moreover, he 
it is who made the opinion prevail 


2L. R.1 Se. App. 441. 

33 P. Div. 1, 5 P. Div. 94. 
4A. C. 56. 

82 Ch. 129. 
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which in the absence of a contract of 
marriage subjects the property rights 
of the parties to the law of the matri- 
monial domicil, a theory sanctioned 
by the House of Lords in the case of 
De Nicols v. Curlier (1900).° Finally, 
he has favored the execution of foreign 
judgments in personam, by explaining 
that they demonstrated prima facie 
that the defendant was the debtor of 
the plaintiff, but that this presumption 
could not stand in the way of proving 
that the judgment, although emanating 
from a competent tribunal, had been 
procured only by fraud (Aboulof vy. 
Oppenheimer,’ 1882; Vadala v. Lawers3 
1890). 

From 1858 to 1913 the influence of 
Westlake, the English writer, upon 
English law has not once abated. 

It was with sorrow that toward the 
end of his career, in the celebrated cases 
of Ogden v. Ogden® and Chetti v. Chetti,“ 
1909, he saw the law abandon, in the 
matter of capacity, the doctrine of 
domicil, in favor of which he had so 
long fought, to revert to the ancient 
error, according to which in a: parallel 
case it is the law of the place of the 
contract which is to apply."' Does a 
foreigner marry an Englishwoman in 
England? It is by English law that it is 
expedient, in the interest of this English- 
woman, to determine the matrimonial 
capacity of this foreigner. In_ this 
jurisprudence which explains itself, with 
regard to marriage, by a thought of the 
protection of the Englishwoman, he 
found a loophole through which the 
authority of the principle of domi- 


6A. C. 21 (applied to English movables); 2 
Ch. 410 (applied to English immovables). 

710 Q. B. Div. 295. 

825 Q. B. Div. 310. 

9[1908] P. Div. 46, C. A. 

10[1909] P. Div. 67. 

1 See criticism of Chetti v. Chetti by Dicey, 25 L. 
Q. R. 202. 
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cil in the matter of status and capacity 
disappeared to make room for the 
empirical application of the lex loct 
contractus. And in his personal corres- 
pondence he revealed a profound dis- 
couragement over this to his friends. 

Jurisconsult-philosopher, he had chosen 
the task of making some principles of 
justice and reason penetrate into private 
international law. 

He did not always succeed in the 
attempt. But invariably the ideas 
which after long meditation he had 
accepted as his own derived from his 
grave and profound intellect an incom- 
parable force. The Institute of Inter- 
national Law will long preserve the 
memory of his impressive argument 
of Neuchatel in favor of renvoi. When 
the Italian law, by virtue of the principle 
of nationality, decides that a Dane 
domiciled in Italy is subject, with respect 
to his status and capacity, to Danish 
law, does the Italian law mean by 
that the Danish law of internal right, 
the rule of which would be immediately 
applicable with reference to legal rights, 
or does it mean the Danish law of private 
international right, which under the 
principle of domicil would look back 
to the rule of Italian internal right? 
“Why this renvoi?” inquired the reporter, 
M. Buzzati. If, in the former case, 
the judge is led back by the rule of 
private international right of his national 
law to the rule of private international 
right of the foreign law, there is no 
reason why he should not be again 
carried back from the rule of private 
international right of the foreign law to 
the rule of private international right of 
his national law; and, in that event, 
from Italian law to Danish law, and from 
the latter to Italian law, then to Danish 
law; thus from one to the other an end- 
less circuit would open up. To this em- 
barrassing objection Westlake answers, 
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with complete security, that in the case 
where the Italian judge, finding the 
principle of domicil in the Danish law, 
reverts to the internal rule of Italian law, 
it is not that the Danish law of internat- 
tional private right requires him to 
apply the rule of Italian private inter- 
national right, which would require him 
in its turn to apply the rule of Danish 
private international right, and so on in 
succession; it is simply that the rule 
of Danish internal law, to which Italian 
law directs the Italian judge, vanishes 
for lack of a law of such competence as 
to sustain it. The internal Italian law 
applies, not because Danish _inter- 
national law requires, it, but because 
Danish internal law is in a state of 
incapacity to act. The Danish legis- 
lator has not referred (:envoyé), he is dis- 
interested. The fascinating argument of 
the circulus inextricabilis was cleanly 
met and the objection disarmed. Critics 
may seek the best of reasons; one must 
not be deceived, it is the force and 
luminosity of the argument of West- 
lake, apart from the considerations 
of practical order to which there will be 
occasion to revert again, which actually 
sustain, in the law of the Cour de Cassa- 
tion, the theory of renvoi, so criticizable 
and so much criticized. 

Thus Westlake, after assisting himself 
with Continental ideas to act upon 
English law, inspired himself with Eng- 
lish ideas so as to influence Continental 
law. He had their constant parallel 
in his mind. And at least on the basis 
of the principle of domicil, he would 
have liked to reduce the opposition 
between them. In public international 
law his doctrines were on more than one 
point, in the matter of neutrality for 
example, favorable to Continental ideas. 
At the same time, in private inter- 
national law he had separated himself 
from the intransigent rigorism in which 
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English theory before him seemed to 
congeal. Highly favorable to the de- 
velopment of international understand- 
ings, he had barely indicated some 
exceptions with regard to certain results 
of the Second Peace Conference, and 
sustained by his authority the con- 
clusions of the Declaration of London, 
(1909). But it is not only in public law 
that he sought for international under- 
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standing. He desired it likewise jp 
private law. To his regret that the 
Declaration of London had not been 
ratified, he joined to the end of his life 
the regret that England had refrained 
from taking part in the private inter. 
national law conferences of the Hague. 
“Splendid isolation” was not in his eyes 
a juridical doctrine. 
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ISS MARY E. MILLER, foremost 

among the women’s bar of Illinois, 
succumbed to pneumonia, March 17, 
in the Frances E. Willard Hospital, 
Chicago. 

Miss Miller was born December 28, 
1865, in Calhoun County, Michigan. 
After graduating from the Marshall 
high school and the Ypsilanti State 
- Normal School, she became a teacher 
in the Portland public school, all in 
Michigan. 

Miss Miller then resolved that Chicago 
should be the scene of her broadening 
life-work. About 1888 she came here 
and engaged as a stenographer with 
McClurg & Company, the publishers. 
While serving as a court reporter she 
studied law, being graduated in the class 
of 1895 of the Old Chicago College of 
Law. She was admitted to the Illinois 
Bar the same year, and ever since had 
practised her profession in Chicago. 
For the last few years she had been 
associated with Frank E. Makeel and 
Elmer E. Rogers in the Unity Building. 

Mary E. Miller was sympathetic and 
charitable. She appreciated the condi- 
tion of the unfortunates in suits in 
forma pauperis; she resolved that they 
should not be humiliated by open court 


examination as to their finances as a 
condition to entering their suits. She 
mandamused Judge Axel Chytraus of the 
Superior Court. In the Supreme Court 
she won. As a disciple of the universal 
suffrage movement she entertained and 
gave a banquet in honor of the leader 
of the British militant suffragists, 
Emmeline Pankhurst. Miss Miller also 
contributed liberally to the cause. 
Unlike so many of the profession, 
Miss Miller accumulated considerable 
property, owning her Indiana Avenue 
residence besides real or personal prop- 
erty in three other states. She held 
membership in the Chicago law Insti- 
tute, Illinois State Bar Association, and 
the Chicago Chamber of Commerce. 
Mary E. Miller stood among the leaders 
of the women’s bar of the world: a 
successful general practitioner who had 
appeared with suits in all grades of 
courts in this country, except the 
United States Supreme Court. Last 
year she was a Socialist candidate for 
the bench of the Municipal Court. For 
settling the estate of Judge William 
Bross she attained the unique dis- 
tinction of receiving the largest at- 
torney fee ever paid a woman lawyer, 


$36,500. 





Happenings in 


Courts-Martial 


By GEORGE C. JOHNSON 


“~A TOW, if I understand you cor- 

rectly, you mean to say that at the 
time this brawl started the dancehall 
in your house was crowded with sol- 
diers?”’ continued the counsel for the 
defense. 

“Ye’, sah!” answered the colored lady. 

“And at the time they got in the hall 
and he raised the knife to strike, there 
were only four of you present?” 

“Ye’, sah; nobody in the house then 
but us four, the two what was doing 
the fighting, in front, then me, pushing 
them out, and right back of me this 
Jewish-looking soldier — and I was the 
only lady present!”’ 

“And at the time he struck him with 
the knife, you say there were only three 
of you present. If that is right, how 
do you account for the discrepancy?”’ 

“Ye’, sah; that am right.” 

“How then do you account for the 
discrepancy?” 

“Well, I seen that Jewish-looking sol- 
dier there, and then I seen the man 
raise that mean-looking knife, and I 
didn’t want to see no murder, so I 
turned my eyes around the other way, 
and then I seen that Jewish-looking 
fellow just disappear out of the back 
door at the other end of the long hall 
there, and I seen him no more. I 
know he wasn’t there when the soldier 
got stabbed; and I guess he was the 
discrepancy — ye’, sah, I think he was 
the discrepancy.” 


“Now, captain, do you know what 
kind of a soldier this recruit has been 
in the company?” asked the judge-advo- 
cate in the military trial. 


“No, sir; I don’t personally,” was the 
frank answer. 

“Did the recruit instructor report to 
you what kind of a soldier he has been?” 

“Yes, sir; he did.” 

“What was that report?” 

“He said he was not a very good 
soldier.” 

“Tell everything that he said about 
him; that isn’t all he said is it?” 

“No, sir. He said he was absolutely 
worthless, incapable, unreliable and ab- 
solutely hopeless as a soldier.” 

“That is all,” announced the judge- 
advocate. 

“‘Now tell us who the recruit instruc- 
tor was that said that,”’ asked a mem- 
ber of the Court. 

“Oh, I object to that as immaterial,” 
interposed the judge-advocate. ‘The 
witness said it was an official report, 
and it is immaterial who the recruit 
instructor was.” 

“No, answer the question,” directed 
the Court. 

“Sir, the judge-advocate here was 
the recruit instructor that made the 
report,” was the amusing answer. 


A soldier came staggering up to the 
Field Hospital in Texas City with both 
eyes blackened, his nose and jaw all 
swollen beautifully and his face all 
covered with fresh red blood. 

“What is the matter with you?” 
asked the surgeon, as he stepped into 
the door. 

“Sir, I am from Galveston,” was the 
enlightening answer. 


“Now, if the Court please,” argued 
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the counsel, “‘the accused is charged with 
striking Private Isaac Goldstein with 
intent to do great bodily harm. In 


order to convict you must find a criminal . 


intent. The accused freely admits that 
he did assault Private Goldstein, that 
-he did use vile and opprobrious lan- 
guage and threatened to kill, and even 
that he did strike him over the head 
with this stick of fire-wood. But the 
. accused denies that he had any criminal 
intent. I ask the court to compare 
the size of the two combatants. The 
little shrimp of an accused here, as 
compared with the big brute, Goldstein! 
Doesn’t that explain why the accused 
did all these things? The accused felt 
this big brute abused him. He cursed 
and swore and harangued, but to no 
avail. He picked up this club and in a 
louder tone of voice threatened to kill; 
and when that didn’t protect him, to 
carry out his bluff, he simply beat him 
over the head and silenced him. It was 
purely and simply a small man’s bluff 
when attacked by a big bully. Is there 
any criminal intent in that whatsoever?” 


A banker from Galveston was testify- 
ing before a military court and the 
counsel for the accused became very 
sarcastic in his questions and demeanor. 

“And you accuse the prisoner here of 
swindling the hotel out of $90 by a 
fony check, do you?” 

“No, sir, I am not accusing anyone; 
I’m simply testifying.” 

“Well, when did you first see the 
accused ?”’ 

“T am not so sure that I’ve seen him 
now.” 

“What is that! You mean to say 
you don’t see him now?” ? 

‘“‘Well, I’m not so sure of it.” 

“Well, this is he here. Take a good 
look at him. Now, then, state whether 
or not you have seen him.” 
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“Yes, sir, if that’s he, I’ve seen him — 
you see I was not so sure which of you 
two gentlemen is the accused.” 

There was no further cross-examina- 
tion. 


A soldier was on trial for being drunk 
and disorderly, before a Justice of Peace 
in Texas City, an old Spaniard, and 
an old sergeant was testifying. 

“What was the condition of the 
accused as to sobriety when you first 
saw him?” asked the Justice. 

“He was what I would call sick, sir; 
simply sick.” 

“Well, what was he when next you 
saw him?” 

“T saw him about an hour later, sir; 
he then was what I would call under the 
influence of liquor, sir.” 

“When you saw him again — at ten 
o'clock, was he drunk then?” 

“Sir, he was intoxicated then.” 

“When did you next see him?” 

“About midnight, sir; he was drunk 
then.” 

“Drunk and disorderly?” 

“No, sir.” 

“Not drunk and disorderly, you say?” 

“‘No, sir — he was too drunk to be 
disorderly.” 

“Well, was he disorderly at any 
time?” 

“Yes, sir; I should say he was.” 

“When was that?” 

“After we had locked him up in the 
guardhouse, he was what I would call 
disorderly. He saw things. He wouldn't 
let the other prisoners sleep. He stated 
he saw Jesus Christ’s brother and 
Daniel Boone — he was simply intoxi- 
cated then, sir.” 

“So that he was really drunk and 
disorderly, but could not possibly have 
been both at the same time, is that it?” 

“Yes, sir; that is what I would say, 
sir.” 
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TWO ABLE WORKS ON THE 
TREATY POWER 

The Treaty-Making Power of the United States, 
and the Methods of its Enforcement as Affecting 
the Police Powers of the States. By Charles H. 
Burr, Esq., of the Philadelphia Bar. Philadelphia: 
The American Philosophical Society, Proceedings, 
yol. 51, no. 206. 


National Supremacy: Treaty Power »v. State 
Power. By Edward S. Corwin, of the Depart- 
ment of History and Politics, Princeton University. 
Henry Holt and Company, New York. Pp. 321. 
($1.50 net, by mail $1.62. 

R. BURR’S essay was awarded the 

Henry M. Phillips prize of $2,000 
by the American Philosophical Society on 
April 20, 1912. This scholarly piece of 
work has since been published in its 
Proceedings. 

The Committee appointed to act as 
judges of the merits of the various essays 
submitted in competition for the prize, 
was composed of some great masters 
in this field, namely, Joseph Choate, 
J. M. Dickinson, John C. Gray, Henry 
Wade Rogers and James Brown Scott. 
They found great difficulty in deciding 
between this essay and one written by 
Mr. Edward S. Corwin, entitled ‘‘Na- 
tional Supremacy: Treaty -Power v. 
State Power.” 

This work shows a great amount of 
research, and is splendidly arranged, 
and the reasoning is very cogent, on 
the whole making a work commensurate 
with the high standard always main- 
tained by the learned society which 
crowned this work by granting the sub- 
stantial award as a recognition. 

Mr. Burr covers the ground very 
thoroughly, starting with the ‘‘Problems 
Mainly Political,” in which chapter he 
discusses the powers of Congress with 
reference to appropriations to carry a 
treaty into effect; with reference to 
tariff duties, etc., the acquisition of 


territory, the cession of territory and the 
first eight amendments to the United 
States Constitution. 

The next step taken is in regard to 
the problems of an individual and juridi- 
cal nature. Here the true line of ap- 
proach is through the proper interpre- 
tation and application of Article VI of 
the Constitution. A review of the deci- 
sions concerning this Article are given. 
In the section dealing with the treaty- 
making power and its relation to state 
law, and to Congressional legislation 
Mr. Burr says: ‘It is easy for the lawyer 
to fall into the error of regarding the 
Constitution as a neutral document sus- 
ceptible of diverse interpretation accord- 
ing as its critic be a states-right advocate 
or a Federalist. Any document viewed 
through political eyes is susceptible to 
such treatment: the political critic is 
capable in the interests of party of any 
brutality of interpretation. And it is 
true that the existence of a political 
aspect to all constitutional questions 
has always and necessarily been realized 
by the Supreme Court.’’ Without a 
doubt the views of Mr. Burr are ex- 
tremely Federalistic, but nevertheless 
they are sound. 

The main question asked in this essay 
by its title is the status of treaty provi- 
sions brought into conflict with the at- 
tempted exercise of state police powers. 
The answer is that, without qualifica- 
tion of any kind whatsoever and without 
limitation by any possible definition of 
the treaty-making power, a treaty pro- 
vision as the embodied manifestation 
of the Federal will is supreme over any 
and all state enactments made in the 
exercise of the police power. 

Mr. Corwin has in his volume written 
about a most timely subject; a subject 





The Green Bag 


that is now not only being discussed 
here in America, but in fact, all over the 
world. 

Special consideration is taken of the 
competence of the National Govern- 
ment in making and enforcing treaties 
in relation to the reserved powers of the 
states. The treatment is largely his- 
torical and legal, and is based entirely 
on the sources, which gives it the best 
kind of a foundation. 

The history of the doctrine of National 
Supremacy is thoroughly treated, as is 
also that of the competing theory of 
State Rights. Mr. Corwin has thor- 
oughly canvassed both judicial decisions 
and the practice of the treaty-making 
body, and has once more brought to 
light much forgotten historical testimony 
which deals directly with the subject in 
hand. 

The scope allowed the treaty power 
under the Articles of Confederation is 
well brought out in the sixth chapter, 
which is on the subject of ‘“The Original 
View of the Treaty Power.” This 
matter is of especial importance as 
demonstrating what was meant by 
that power when the Constitution was 
framed. 

The reader of this volume incidentally 
obtains an illuminating account of the 
leading canons of Constitutional Law, 
governing the relation of national and 
state powers. A fine general history of 
treaty-making by the United States 
and of Congressional legislation in en- 
forcement of treaties is given. The 
discussion of constitutional limitations 
upon the treaty-making powers is very 
clever, and makes this a valuable volume 
for the individual interested in inter- 
national affairs. 

The national interest in the field of 
our foreign relations is a consideration 
of ever-increasing importance. To-day 
the United States is a member of the 


family of nations sustaining a closeness 
of relationship with the other members 
thereof that never was dreamed of less 
than half a century ago. The concept 
of international obligation grows apace 
from year to year as we expand and 
develop. We have done our share in 
this respect. Ee 


ROBBINS’ AMERICAN ADVOCACY 


A Treatise on American Advocacy. By Alexan- 
der H. Robbins, Professor of Advocacy and Legal 
Ethics in the St. Louis University Institute of Law, 
2d ed. Central Law Journal Co., St. Louis, Mo, 
Pp. 326 and index 10. ($3.50 delivered.) 

66 MERICAN Advocacy” is a vague 

title, but we take up the volume 
hoping that it is going to help us in our 
seemingly hopeless struggle to become 
a good court lawyer. If any remedy has 
been discovered for quaking knees and 
trembling voice, we are looking for it. 
The great debater and the powerful 
orator is no longer in evidence for us 
to fear as an opponent and study as a 
shining example. All of our opponents 
seem just as embarrassed as we are in 
court and we are convinced that there 
is a great demand in America for in- 
struction in advocacy. 

“American Advocacy’? sounds as 
though it might be a study of the great 
American advocates of the past, with the 
aim of learning wherein lay their power. 
That, however, is not the purpose or 
method of the author. He gives us 
rather a mass of suggestions and acvice 
with very few illustrations taken from 
actual experience, but with great quan- 
tities of more or less fortunate similes. 
For instance, on page 121 the author 
says: ‘‘A word as to the peroration, 
which should not, like the end of a squib, 
be all bang, nor like the finish of a rocket, 
all stars above every one’s head.” 

Similarly the author in telling us 
(at page 138) how to cross-examine the 





Reviews of Books 


witnesses who are putting up a false 
alibi, advises: “In the first place, it 
must be ascertained whether the alibi 
be true or false (a very different thing 
from proving it to be one or the other), 
and this will be easily accomplished by 
a skillful advocate in three or four ques- 
tions: for, as spurious metal answers 
to the test, so a fictitious story will dis- 
cover its nature to a good cross-exam- 
iner.” Such instruction as that does 
not hold much encouragement or help 
because we humble learners are con- 
fessedly not skillful advocates nor good 
cross-examiners, and probably could not 
frame those three or four questions. 
If we were as clever and experienced 
as the author assumes, we might not 
be looking for help. 

Perhaps the best suggestion on cross- 
examination is found on page 150, where 
the Professor says with more vigor than 
elegance: “If the advocate don’t know 
what to ask, ask nothing.”’ The senti- 
ment is good, as probably every lawyer 
has discovered in his first litigated case, 
and why bother with anything so 
juvenile and elementary as grammar?— 
we finished grammar before we began 
studying law, and even before we 
entered Harvard College. 

Somebody is sure to ask why this 
book is called ‘“‘American Advocacy”’ 
instead of just plain “Advocacy”; we 
have read the book through and cannot 
answer the question. Perhaps it is to 
differentiate it from the old English 
work of Mr. Richard Harris, entitled 
“Hints on Advocacy,”’ which according 
to our preface, ‘‘has been taken as the 
foundation for the present treatise.” 
Moreover, we find some difficulty in 
realizing how preparation for trial, legal 
ethics, advertisement and compensation, 
and many other unrelated topics can 
logically be brought under the title 
“Advocacy.” 
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It is hard to appraise a book of this 
kind. There is so little on the subject 
that almost anything may be helpful. 
We flounder about before court and jury 
longing for helpful suggestions, and 
hoping that we may improve with greater 
age and experience. Few people are 
willing or able to help us in this direction 
excepting by the rather unsatisfactory 
process of beating us in court, thereby 
demonstrating our defects and their 
superiority. We therefore are ready to 
welcome the present volume and the 
serious effort which its author has made 
to give us a treatise on the very im- 
portant subject of advocacy. We hope 
that his work will increase the interest 
in the subject and encourage further 
writing upon it. oF. & 


ADAMS’S POWER OF IDEALS IN 
HISTORY 
The Power of Ideals in American History. By 
Ephraim Douglass Adams, Ph.D., Professor of 
History, Leland Stanford, Jr., University. (Dodge 
Lectures on the Responsibilities of Citizenship, 
delivered at Yale University.) Yale University 
Press, New Haven. Pp. xiii, 151+ 8 (index). ($1.15 
net.) 
N this present day and generation 
a writer of history is almost alone 
and unique if he contends that ideals 
are or have been a power in the making 
of American history. The materialist 
has held the stage and in convincing 
manner has urged that ideals and senti- 
ment have played little or no part 
in any history. One learned professor 
proves to us that the little affair between 
Antony and Cleopatra was a sordid 
bargain between a man in search of 
money and a rich but homely woman of 
years who hoped to better herself 
socially and politically. Another proves 
with equal ease and certainty that 
lowered ideals and corrupted morals 
were not the cause of Rome’s downfall, 
and that on the contrary it was due to 
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the fact that the people became so 
occupied with agriculture and trade 
that they had no time or desire to defend 
themselves against the Barbarians. In 
like manner these unfeeling investigators 
and recorders of facts have done their 
best to undermine almost all the sacred 
traditions and the high moral lessons 
that formerly were drawn from the 
histories of all nations, including our 
own. 

In our own country the modern 
historian tells us that the cry of ‘“‘no 
taxation without representation’’ was 
not indicative of an ideal of the colonists 
but was merely a catch-word or agita- 
tor’s war cry of a group who wanted 
neither taxation nor _ representation. 
The materialist also persuades us that 
the greatanti-slavery contest was founded 
on economic differences between the 
North and the South rather than upon 
any difference of moral tone or ideals. 

And now comes Professor Adams to 
convert us back to our old notions. 
“The Power of Ideals in American His- 
tory” is made up of five lectures de- 
livered at Yale under the auspices of 
the Dodge Foundation for Citizenship. 
In the introduction we are told that the 
purpose of the lectures is ‘‘to recall to 
your memory a few of the great ideals 
that have animated our national conduct 
and moulded our destiny.’’ They are 
described or named by the author as 
“I, Nationality —a Faith; II, Anti- 
Slavery —a Crusade; III, Manifest 
Destiny —an Emotion; IV, Religion 
— aService; V, Democracy — a Vision.” 

From these headings it will be seen 
that the author has so chosen his topics 
that they are bound to be of interest 
to all who have any knowledge of or 
interest in the development of the nation. 
We will not attempt to summarize 
or criticize the author’s statements in 
detail. Personally we do not fully 
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agree with all his contentions, but we 
do find the book most interesting and 
readable. And it isa relief and pleasure 


in this age of economic and _ business 
views of history to find a skilled exponent 
of the old-fashioned idea that ideals were 
a power in American History. 


F. T.¢; 


BLACK’S BANKRUPTCY 


A Treatise on the Law and Practice of Bank- 
ruptcy under the Act of Congress of 1898, by 
Henry Campbell Black. Vernon Law Book Co,, 
Kansas City, 1914. 


HE striking characteristic of this 

book’ is that it is printed on thin 
paper and contained in one volume. 
It is refreshing to see signs of a reaction 
against the padded and inflated text- 
books which the publishers have forced 
on the profession in recent years. The 
problem of space in a lawyer's office 
grows constantly more perplexing. This 
recognition of that problem should be 
gratefully received. 

The book is very complete and is 
clearly and intelligently arranged. It is 
eminently a _ practitioner’s handbook, 
and appears to contain all the live deci- 
sions under the present Bankruptcy Act 
together with such of the older decisions 
as are still relied on in practice. The re- 
viewer has used the book in his practice 
and has found that the mass of infor- 
mation it contains is accurate and 
accessible. Ss. R. W. 


COOLEY’S MUNICIPAL CORPOR- 
ATIONS 


Handbook of the Law of Municipal Corporations. 
By Roger W. Cooley, LL.M., Professor of Law, 
University of North Dakota, author of Briefs 
on the Law of Insurance, Illustrative Cases on 
Persons and Domestic Relations, Illustrative Cases 
on Insurance, Illustrative Cases on Damages, and 
Illustrative Cases on Sales. Hornbook Series. 
West Publishing Co., St.-Paul. Pp. xii, 584+ 125 
(table of cases and index). ($3.75 delivered.) 


OTWITHSTANDING the spread 
of the case method of instruction, 
tHere appears to be a demand for short 
elementary treatises of separate topics 
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of the law, and this fact has doubtless 
led the publishers of the Hornbook 
Series to add a work on Municipal 
Corporations to that list, though the 
authoritative five-volume treatise of 
Dillon answers the needs of professional 
practice and Dillon’s treatment of ele- 
mentary principles cannot be improved 
upon. Mr. Cooley, however, so far 
as we have been able to judge, .has 
produced a creditable piece of work 
likely to be useful in the classroom; 
and its citations assemble the authorities 
in a way that the practitioner may find 
useful. Two merits of Professor Cooley’s 
treatise cannot escape notice, namely 
his skillful compression of matter into a 
limited space and the ability with which 
he has worked out an independent 
treatment of the subject. 


JONES’S COMMENTARIES ON 
EVIDENCE 


Commentaries on the Law of Evidence in Civil 
Cases. By Burr W. Jones, of the Wisconsin bar, 
Professor of the Law of Evidence in the College 
of Law of the University of Wisconsin. With the 
Law Applicable to each Section of the Original 
Text, Rewritten, Enlarged, and Brought with 
Authorities up to the Present Date. By L. Hor- 
witz, of the San Francisco bar. ‘‘The Blue Book 
of Evidence.’” 5 v. Bancroft-Whitney Co., San 
Francisco. V. 1, pp. 1031 (index); v. 2, pp. 1071 
{index); v. 3, pp. 1036 (index); v. 4, pp. 976 
(index); v. 5, pp. 423 + table of cases 374 + gen- 
eral index 355. ($33 delivered; Edition de Luxe 
$37.50 delivered.) 


HAT we said of the first edition 
of Jones’s Law of Evidence in 
Civil Cases, issued in 1889, holds 
equally true today of Mr. Horwitz’s 
revision. This treatise, in its new 
form, “is written in a remarkably clear 
and comprehensive style, and is an 
exhaustive exposition of the law as it 
is to-day. It is no hastily thrown 
together collection of digests of cases 
on evidence, but bears evidence of 
careful preparation on the author’s 
part.” (9 Green Bag 48.) 
Other treatises may excel it in scien- 
tific or literary merit, but we believe 
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that no other treatise exhibits greater 
industry in the collation of materials, 
Or a more earnest attempt to set out 
the case law of the subject, in its infinite 
complexity and variety of detail, with 
a downright simplicity of treatment 
that confines the reader’s attention to 
concrete rules and introduces little 
general discussion. Here, classed under 
familiar heads, the practitioner will 
find ready access to such information 
as he desires for his workaday needs. 
It is not necessarily more “practical’’ 
than other treatises, except only so 
far as the personal equation enters; 
a considerable proportion of the pro- 
fession may find it more “practical’’ 
if only because it follows the beaten 
paths and does not invite them to 
dissect fundamental principles which 
they have imbibed as a part of their 
professional education and training. We 
shall not be surprised if Jones’s Com- 
mentaries in their new form attain 
much popularity, and will be found to 
be a useful everyday tool even by law- 
yers and judges willing to concede the 
superiority, in some respects, of other 
works; and it is to be expected that this 
popularity will not operate to the dis- 
credit of those authors whose opinions 
may be entitled to greater weight and 
authority, when any difficult question 
involving the ‘‘rationalization”’ or “‘lib- 
eralization”’ of the law of evidence may 
be presented. 

The five volumes of the work have all 
been published. Their thin Bible paper, 
concentrating a thousand pages into 
a light volume easily handled, reflect 
a tendency that has begun to affect 
law-book making and is likely to make 
rapid progress, if only because the ad- 
vantages of economizing shelf and desk 
space are becoming apparent, especially 
in the case of many-volume sets like 
this. The footnote citations are very 
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full and the indexes are complete. 
Volume 1 deals with Evidence in Gen- 
eral, Presumptions, Judicial Notice, and 
Relevancy, volume 2 with Burden of 
Proof, Best Evidence, Hearsay, and 
Res Gestae, and volume 3 with Real 
Evidence (in preference to “‘autoptic 
proference’’), Statute of Frauds, Parole 
Evidence, and Documents. The two 
remaining volumes treat of Deposi- 
tions, Discovery, Competency of Wit- 
nesses, and Examination of Witness, 
the last volume also containing table 
of cases and general index. 


FOUR LECTURES AT YALE ON 
CURRENT TOPICS 


Questions of Public Policy. Addresses delivered 
in the Page Lecture Series, 1913, before the Senior 
Class of the Sheffield Scientific School, Yale Uni- 
versity. Yale University Press. New Haven. 
Pp. 125+ 9 (index). ($1.25 net.) 


ie “Questions of Public Policy” we 
have four lectures by eminent 
authorities upon four subjects that are 
of utmost and vital importance to this 
country at the present time — subjects 
which are taken up by the newspapers 
every day and which are discussed 
wherever men meet. The title hardly 
gives sufficient hint at the interest and 
importance of the topics. 

The lectures were delivered at Sheffield 
Scientific School of Yale in 1913 under 
the Page Foundation, the purpose of 
which is to bring before each senior 
class the question of right conduct in 
business matters. Whether these lec- 
tures come within that purpose is not 
material tous. They are far more timely 
and were doubtless far more beneficial 
to their hearers than would have been 
any address upon the much worn topic of 
business ethics and morals. 

At the present time we probably could 
not pick out four more vital topics than 
immigration, the currency, the Panama 
Canal and the stock exchange. And 


those are the questions of public policy 
taken up in these lectures. After hear- 
ing what certain statesmen think of the 
literacy test, and after reading Mary 
Antin to the effect that immigration js 
furnishing bone and sinew as well as 
new red blood to our nation, it is most 
interesting and informing to consider 
Professor Jenks’ lecture on the subject. 
He analyzes ‘‘the character and _influ- 
ence of recent immigration” in a calm 
and scholarly tone. 

Similarly with the currency bil! just 
passed through Congress, and with most 
of us still uncertain what it is all about, 
we are glad to have the lecture on ‘‘the 
Essential and the Unessential in Cur- 
rency Legislation,” by Dr. A. Piatt 
Andrew. 

In ‘The Value of the Panama Canal 
to this Country,’’ Professor Emory R. 
Johnson calls our attention to the com- 
mercial or money side of the Panama 
Canal. We usually think of it rather 
in a sentimental than in a practical light. 
It strikes us as a great engineering feat, 
and a glorious undertaking of a great 
people. In this lecture we are given its 
price in money and its cost of mainte- 
nance. It is interesting to note the 
lecturer’s conclusion that there should 
be no free tolls either to American or 
foreign shipping. 

The stock exchange is usually a 
target and for several years past it has 
been the subject of much discussion in 
our legislatures. ‘“‘The Benefits and 
Evils of the Stock Exchange,”” by Mr. 
Willard V. King, is the last of these lec- 
tures, and as its name shows it gives us 
both sides of the much discussed ques- 
tion. 

The Yale students were fortunate in 
hearing these addresses, but their use- 
fulness is much broader than mere col- 
lege lectures. It is to be hoped that 
they will be read very widely. F. T. c. 














a ee ee, oe yo Pp P 


ee ee ee ee ee ee ee ae ede 


fH 


oe wa 














Viihs 


LAIDLER’S BOYCOTTS 


Boycotts and the Labor Struggle: Economic 
and Legal Aspects. By Harry W. Laidler. With 
an introduction by Prof. Henry R. Seager, Profes- 
sor of Political Economy, Columbia University. 
John Lane Co., New York. ($2.) 


HE boycott has been in use for 

many centuries past, and has 
been used repeatedly by widely scattered 
groups in most every community. A 
book on this subject at this time is 
timely, and as Mr. Laidler gives an 
authoritative discussion of the economic 
and legal aspects of the boycott as 
used by the various groups in society, 
and especially by labor, this book must 
be of special value to students of eco- 
nomics and the social problem, and to 
lawyers and judges and legislators, as 
well as to labor leaders and employers 
of labor. 

The word ‘boycott’ originated in 
Ireland in the year 1880, during the 
bitter warfare between the Irish Land 
League and the English class of wealth. 
Just a few years later it was introduced 
into the United States, when the Knights 
of Labor were in the ascendancy and 
while the American Federation of Labor 
was just beginning its activity. The 
Bucks Stove and Danbury Hatters’ 
cases which brought the boycott into 
prominence are fully discussed by Mr. 
Laidler. 

All the great questions which are 
strongly connected with the existence, 
results, etc., of the boycott, such as 
“To what extent is the employment 
of the boycott legal at present, and how 
can the present status of the law be 
legally justified? Is labor in need of 
the possession of the boycott? Has its 
past use been beneficial to society, and 
to what extent and how wisely will it 
be employed, if legalized?’’ are thor- 
oughly discussed. Mr. Laidler addres- 
ses himself to our legislators and says 
they should know whether or not labor, 
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if permanently deprived of the boycott, 
will resort to weapons more or less 
dangerous to our social well-being. He 
shows plainly that to have wise legisla- 
tion along this line it is necessary that 
our legislators be informed before they 
commit themselves on such an impor- 
tant question. 

Mr. Laidler takes pains to describe 
the part which the boycott has played 
in the American labor movement; to 
differentiate the various forms of boy- 
cott; to analyze the causes leading to 
the success or failure of its employment; 
to give an idea of the present status 
of the common law and statute law 
in the states and in the federal Govern- 
ment. He also summarizes the legal 
reasoning for outlawing this weapon, 
and tests the validity of this reasoning 
in the light of the more recent legal 
tendencies. In the last third part of the 
book Mr. Laidler gives the social and 
economic reasons for and against boy- 
cotting. J. E. O. 


WYER’S PUBLIC UTILITIES 


Regulation, Valuation, and Depreciation of Pub- 
lic Utilities. By Samuel S. Wyer, M. E., consulting 
engineer, Columbus, O. Sears & Simpson Co., 
Columbus, O. Onion skin paper, pp. 313 (index). 
($5 net, postpaid.) 

ANY of the problems of public 

service regulation are unsettled. 
Such topics as the profit a public utility 
is entitled to earn, intangible assets, 
and the best way of keeping account 
of depreciation, have not yet progressed 
beyond the controversial stage into 
that of settled principle. Mr. Wyer 
has therefore wisely refrained from 
laying down comprehensive rules cover- 
ing every important phase of the sub- 
ject of public regulation. He has been 
content to state fundamental principles 
vouched for by the authority of the 
United States Supreme Court, admin- 
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istrative commissions, and private ex- 
perts, in an exposition that necessarily 
contains some gaps, but cannot be 
called disjointed, confused, or ill-digested. 
A profuse use of quotations ordinarily 
suggests a compilation, not a discussion. 
In this book, however, the quotations 
serve as a medium through which the 
views of the author can be expressed, 
and while necessarily not a compre- 
hensive discussion of the subject, che 
treatment is nevertheless highly satis- 
factory as a résumé of general prin- 
ciples to which, in the main, every person 
not to be classed as an extremist will 
be able to assent. 

The book is a model with respect to 
the skillful and intelligent compression 
and arrangement of voluminous materia!. 
Its nucleus is an excellent bibliography, 
the items of which have been examined 
and digested in the making of a summary 
of opinions drawn from several hun- 
dred authoritative sources. In _ the 
words of Mr. Wyer’s apt quotation 
from Dr. Johnson, ‘‘a man will turn 
over half a library to make one book.” 
He has turned over with great industry 
what appears to be a very large library. 
In so doing he has afforded other writers 
a stimulating example of the art of 
mobilizing a great mass of corrobora- 
tive opinion. 

Primarily written for those engaged 
in utility management, and dealing 
largely in technological information on 
those subjects on which a consulting 
engineer might advise his clients, the 
book deserves to circulate among mem- 
bers of public service commissions, and 
will at least put judges and lawyers 
engaged in public utility litigation on 
the track of important documents. 
It will serve a beneficent purpose if 
it wins from lawyers and public officials, 
including judicial officers, a more defer- 
ential attitude toward the secondary 


The Green Bag 


authority of the writings of lay experts. 
A careful study of the subjects to which 
it furnishes so convenient a clue would 
no doubt go far in promoting that 
clarification and unification of the law 
of public service regulation which is 
greatly needed at the present time. 


TARRING’S LAW RELATING TO 
THE COLONIES 


The Law Relating to the Colonies: To Which are 
appended Topical Indexes of Cases decided in the 
Privy Council on appeal from the Colonies, Channel 
Islands, and the Isle of Man, and of Cases relating 
to the Colonies decided in the English courts other- 
wise than on appeal therefrom. By Sir Charles 
James Tarring, Knt., sometime Judge of H. B. M. 
Supreme Consular Court, Constantinople, and H. 
M.’s Consul, late Chief Justice of Grenada, West 
Indies; author of British Consular Jurisdiction in 
the East, A Turkish Grammar, etc. 4th ed. 
Stevens & Haynes, Bell Yard, Temple Bar, London, 
Pp. xxiv, 391 (indexes and appendices). (22s. 6d.) 

HIS’ excellent treatise dealing 
mainly with the public law of the 
British Empire, exclusive of the British 
Islands -and British India, has been 
brought up to date so as to give it 
renewed usefulness to lawyers and 
statesmen in the Colonies. Since the 
previous edition the Union of South 
Africa has become a reality, the stream 
of Colonial appeals to the Privy Council 
has been steady, and there have been 
some ‘new Imperial enactments. In 
the revision these changes in or additions 
to statutory and unwritten law are set 
forth. The author reports that while 
the number of appeals from the Austral- 
ian states to the Privy Council has been 
diminished by the erection of the High 
Court of Australia, a considerable num- 
ber of cases have come to the Judicial 
Committee on appeal from the High 
Court itself. It will be interesting to see 
whether the institution of the Supreme 
Court of South Africa is not destined 
to be followed, in like manner, by not 
infrequent appeals of the provinces 
of South Africa from the Appellate 
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Division of the Supreme Court to the 
King in Council. 


BUNN’S JURISDICTION AND 
_PRACTICE OF UNITED 
STATES COURTS 


A Brief Survey of the Jurisdiction and Practice 
of the Courts of the United States. By Charles 
W. Bunn, of the St. Paul bar, lecturer at the Uni- 
versity of Minnesota. West Publishing Co., St. 
Paul. Pp. 130 (table of cases and index). ($2 
delivered.) 

N this brief and lucid manual 

the jurisdiction of the various 
federal courts, from the Supreme Court 
down, is described, and information 
is given about removal of suits to other 
courts, injunctions, and other features 
of practice. The treatment is general 
and the author does not claim that 
there may not be exceptions to some of 
the fundamental rules, nor does he 
claim that the exposition is complete. 
The book, however, is prepared with 
a view to meeting practical needs, and 
cases are cited with a frequency and the 
treatment is carried out with a suc- 
cinctness that one would not look for in 
a popular exposition, and that place 
the work in the category of useful legal 
text-books. 
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BOOKS RECEIVED 

The Philosophy of Giambattista Vico. By Bene- 
detto Croce. Translated by R. G. Collingwood, 
Fellow and Lecturer of Pembroke College, Oxford. 
Macmillan Co., New York. Pp. 317 (appendices 
and index). ($2.60.) 

A Handbook of Stock Exchange Laws, affecting 
Members, their Customers, Brokers, and Investors. 
By Samuel P. Goldman, of the New York bar. 
Doubleday, Page & Co., Garden City, N. Y. Pp. 
251 + 14 (table of cases) + 25 (index). ($1 met.) 

Initiation into Literature. By Emile Faguet, of 
the French Academy, author of ‘“‘The Cult of In- 
competence,”’ ‘‘Initiation into Philosophy," etc. 
With additions specially written for the English 
edition. Translated from the French by Sir Home 
Gordon, Bart. G. P. Putnam’s Sons, New York. 
Pp. 245 + 18 (index). ($1.25 net.) 

Philosophy of Law. By Joseph Kohler, Professor 
of Law in the University of Berlin. Translated 
from the German by Adalbert Albrecht, Associate 
Editor of the Journal of Criminal Law and Crimi- 
nology. With an editorial preface by Albert 
Kocourek, Lecturer on Jurisprudence in North- 
western University, and with introductions by 
Orrin N. Carter, Justice of the Supreme Court of 
Illinois, and William Caldwell, Professor of Logic 
and Moral Philosophy in McGill University, Mon- 
treal. Modern Legal Philosophy Series, v. 12. 
Boston Book Co., Boston. Pp. 307+ 77 (ap- 
pendices) + 6 (index). ($3.50.) 

Corporate Promotions and Reorganizations. By 
Arthur S. Dewing, Ph.D., Lecturer in Corporation 
Economics, Yale University, sometime Instruc- 
tor in Economics in Harvard University. Harvard 
Economic Studies, v. 10. Harvard University Press, 
Cambridge. Pp. 615. ($2.50 net.) 

A Glossary of Medieval Welsh Law, based upon 
the Black Book of Chirk. By Timothy Lewis, 
M.A., Assistant Lecturer in Celtic, University Col- 
lege of Wales, Aberystwyth. Celtic Series, no. 3. 
University Press, Manchester, Eng. Pp. xxi, 304. 
(35 net.) 
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Articles on Topics of Legal Science 
and Related Subjects 


Alcoholism. ‘Criminality from Alcoholism.” 
By T. D. Crothers. 4 Journal of Criminal Law 
and Criminology 859 (Mar.). 

“I have published the history of many cases 
where persons drank spirits to give them cour- 
age to perform criminal acts, but this depended 
upon the time from the drinking of spirits 
to the perpetration of the act. The exciting 
stage following the use of alcohol might be limited 
to ten minutes or an hour, but after that, there 
Is no certainty that any act premeditated could 
be carried out. The fact is sustained by unmis- 
takable evidence that all crimes committed by 
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such persons are the acts of defective minds. 
All this signifies a recognition of the condition 
of the criminal, not to diminish the punish- 
ment, but to change it to more rational lines. 
Criminals of this class need control, care and 
changed conditions. They are clearly defec- 
tives and degenerates who have lost the power 
of rational thought and conduct. 

“Medical men as experts still occupy this 
penumbra region of sanity and insanity, and 
draw lines between vice and disease and indi- 
cate to the courts where justice should punish 
and where it should control. This phase of 
jurisprudence is of necessity becoming more and 
more common with the increasing strains and 
drains of our modern civilization, and the 
present farcical attempts to determine the 
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questions of responsibility call for new studies 
of facts and new rulings by judges along higher 
planes of reasoning and common sense.” 

“Prophylactic, Administrative and Medico- 
Legal Aspects of Alcoholism.” By Alfred Gor- 
don, M.D. 4 Journal of Criminal Law and 
Criminology 867 (Mar.). 

“Alcoholic individuals, if they have not 
reached the conditions of actual dementia fre- 
quently recover from their acute attacks or, 
what is more frequently the case, recover suffi- 
ciently to be considered responsible. The law, 
of course, requires prompt removal from asy- 
lum. In the majority of cases, the chronic 
alcoholic is a recidivist. Return to alcoholic 
excesses is the usual occurrence, and with it 
return of criminal acts is a great possibility. 
The recommitment to asylum is inevitable. 
Thus certain individuals spend considerable 
time of their existence between the saloon and the 
insane asylum. This is a common experience 
of those who have the opportunity to deal with 
this class of cases. The insufficiency and inade- 
quacy of our laws concerning the freedom of 
chronic alcoholics is self-evident.” 


Aliens (Equal Protection of the Laws). “Will 
the California Alien Land Law Stand the Test 
of the Fourteenth Amendment?” By Charles 
Wallace Collins. 23 Yale Law Journal 330 
(Feb.). 

Pronouncements of the Supreme Court in Yo 
Wick v. Hopkins, 118 U. S. 356, and Southern 
Ry. Co. v. Greene, 216 U. S. 412, lead the author 
to the following interpretation of “the law as it 
actually is rather than as it ought to be”: 

_ “Does eligibility to citizenship form a suffi- 
cient basis for classification in view of these 
decisions? And does it strengthen the case of 
the state that this classification is based proxi- 
mately on the treaty rights of the aliens affected? 
The problem finally resolves itself into this 
question: Can persons within the jurisdiction 
of the state be put into a class by themselves 
because, for any reason whatever, they cannot 
become citizens and thus subjected to special 
legislation imposing burdens not imposed upon 
other persons? In the opinion of the writer 
they cannot. The California law will in all 
probability be declared void, because to uphold 
it would limit the protection of the Fourteenth 
Amendment to citizens-and to those eligible to 
citizenship. To hold otherwise would mean a 
new departure for the Supreme Court and the 
way would then be opened up for making classi- 
fications based upon the possession, or lack of 
possession, of other political privileges.’’ 

Appellate Procedure. ‘Writs of Error from 
the United States Supreme Court to Virginia 
Courts.’"’ By Robert M. Hughes. 1 Virginia Law 
Review 361 (Feb.). 

Chiefly a review of a historical controversy 
(Fairfax's Devisee v. Hunter's Lessee, 7 Cranch 


603, 1 Wheat. 304) which was settled long ago 
and does not present any live issue to-day. 


See Procedure. 
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Asexualization. ‘Inheritance as a Factor in 
Criminality: A Study of a Thousand Cases of 
Young Repeated Offenders.” By Edith R, 
Spaulding and William Healy. 4 Journal of Crimi- 
nal Law and Criminology 837 (Mar.). 


“In studying the selected 668 cases for eyj- 
dence of criminalistic inheritance per se, it is 
necessary to exclude all cases with causative 
physical or mental defect, or causative environ- 
mental conditions. Until such conditions are 
eliminated no proof can be had of the direct 
inheritance of criminalism. 

“Careful enumeration of the direct causative 
factors in each case leads us to see that if we 
rule out all cases where the offender suffered 
from mental or physical defect or disease, and 
all cases where faulty development and faulty 
environment or mental aberration was a suffi- 
cient cause in itself for the criminalistic ten- 
dency, we have left only fifteen cases which in 
the least suggest inheritance of criminalistic 
traits. . .. 

“Returning to our original classification of 
the direct and indirect inheritance of criminal- 
istic tendencies, we repeat that in the study of 
one thousand cases we can find no proof of the 
existence of hereditary criminalistic traits, as 
such. Of course we cannot absolutely deny 
such inheritance, but judging by our studies we 
feel that careful observation elsewhere will bring 
forward evidence rather against such a theory 
than in favor of it. 

“On the other hand, through studies of the 
eugenists, and advances in medical and psycho- 
logic knowledge, crime will be found indirectly 
related to heredity in ways most important for 
society to recognize. The underlying founda- 
tions of criminalism are theevils to combat. As 
existing apart from definite and discoverable 
mental, physical, or environmental causations of 
criminalistic behavior, we may regard the idea 
of bare criminalistic traits, especially in their 
hereditary aspects, as an unsubstantiated meta- 
physical hypothesis.” 

“Sterilization Laws from a Legal Standpoint.” 
By Frederick A. Fenning. 4 Journal of Criminal 
Law and Criminology 804 (Mar.). 


The author thinks the time not yet ripe for 
such enactments. 

“In writing these sterilization laws into our 
statutes we have been seeking, in the words of 
the eminent jurist whom I have _ heretofore 
quoted [Charles A. Boston, Esq.], ‘the artificial 
enhancement of the public welfare by the for- 
cible suppression of the constitutional rights of 
the individual.’ 

“Rather it is for us to bring about a true 
enhancement of the public welfare, an actual, 
positive betterment of the race, by methods 
which shall not do violence to the rights of any, 
and which shall be in themselves the means of 
uplift to the whole people. And this will come 
through the efforts of Ehrlich, Plaut, Alzheimer, 
Bonhoeffer, Biedel, Lewandowsky, and_thcir 
associates and disciples in the Old World, and 
the researches being conducted on this side at 
the Rockefeller Institute, Harvard University, 














the Phipps Psychiatric Clinic, and kindred 
laboratories, supplemented by the scientific 
observations being made at hospitals, such as 
the Government Hospital under White, the 
New Jersey State Hospital under Cotton, and 
the Boston Psychopathic Hospital under South- 
ard. Out of all this patient research, this life- 
work of men of marked attainments, we indulge 
the expectation that we shall be able to give 
treatment instead of punishment to the criminal, 
and to the weak-minded and the epileptic hold 
out that same ray of hope which shines now for 
many who in years bygone would have seen no 
light.” ' 


Aviation. “The Criminal in the Air.” By 
Denys P. Myers. 4 Journal of Criminal Law and 
Criminology 815 (Mar.). 


“There is no dissenting voice to the proposi- 
tion that infractions of law affecting the safety 
or fortune of a state, such as conspiracy, treason, 
counterfeiting, etc., shall be judged by the 
tribunals and under the laws of the injured state, 
if such deeds are committed in any part of the 
air-space. In fact, the general principle of the 
right to preserve its own interests and institu- 
tions from injury or threatened injury from 
the air will probably be the chief guide post in 
setting up a code of law for aerial machines; 
which consideration is certainly a potent argu- 
ment in favor of full jurisdiction, despite the 
desire of Europeans to make the air-freedom 
theory prevail.” 


Bankruptcy. ‘‘Exemption of Insurance on 
Life of Bankrupt.’”’ By A. V. Cannon. 20 Case 
and Comment 721 (Mar.). 


Discussing the present law of bankruptcy in 
relation to insurance policies, and the need of 
amendment. 


Bar. ‘‘The Cost of a Democratic Bar.” By 
John M. Zane. 8 Illinois Law Review 539 (Mar.)- 


“Tt will no doubt come to pass in this country 
that the presence of a great lawyer will be more 
and more an impossibility in a legislature or in 
Congress. It will become more and more the 
practice when legislative bodies desire legal ser- 
vices and legal opinions, that such matters will 
be referred to competent men who are under no 
retainer except to the public. It is coming 
finally to be recognized that the lawyer in this 
country has tried to fill an impossible position. 
He has tried to be a practising lawyer, bound 
by his very connection to the interest of certain 
clients, and he has tried at the same time to be a 
political figure, bound to serve nothing except 
his own conscience and looking only to his con- 
stituents for his reward. These two spheres 
of action are impossible to reconcile under our 
system. The other side of this situation I have 
not adverted to. The scandal of a lawyer being 
employed on account of his supposed political 
influence is bad enough, but still worse is the 
reflection that too often the clients’ interests are 
sacrificed and betrayed by a lawyer who is 
seeking to satisfy what he considers a public 
demand. 


Index to Periodicals 





235 


“It is useless to regret this condition. We 
must pay the penalty and the price of the purely 
democratic arrangements of the bar. We in the 
legal profession pay it in a lack of efficiency in 
our courts as compared with those of England. 
We must console ourselves if we can with the 
thought that if purely democratic institutions 
are the best, they unquestionably result in waste 
and too often in incapacity.” 


Bill-Drafting. ‘Supplemental Acts: A Chap- 
ter in Constitutional Construction.” By Pro- 
fessor Ernst Freund, University of Chicago. 8 
Illinois Law Review 507 (Mar.). 

“The question whether the constitution of 
Illinois permits the law upon a subject covered 
by a statute to be altered by an act purporting 
on its face to be an independent enactment, 
while in fact supplemental, instead of substi- 
tuting, where it is possible, amended provisions 
for the sections of the statute affected by the 
change, is one of the many technical problems 
arising under the requirements of a written 
constitution. ... 

“The operation of the constitutional provision 
should be confined to amendatory acts which in 
terms purport to amend specific provisions of 
earlier acts and which seek to accomplish the 
change by substituting for or adding to words 
of some section of an existing act other or new 
words to constitute part of such section.” 


Biography. ‘The Men of the Supreme 
Court.”” By Edward G. Lowry. World’s Work, 
v. 27, p. 629 (Apr.). 

An interesting article on the personalities of 
the nine Judges. 


Broker’s Commissions. ‘What Perform- 
ance Entitles a Real Estate Broker to Commis- 
sion — The New York Law.” By Lee J. Perrin. 
23 Law Yale Journal 339 (Feb.). 

“With the single exception of the so-called 
‘accident cases,’ there is probably no one kind 
of litigation more frequently appearing in the 
New York reports than the action for the real 
estate broker’s commission. That this should 
be so is due not so much, it is believed, to the 
intricacy of the governing legal principles, as to 
a growing tendency on the part of the courts to 
fall back upon certain technical expressions and 
rules of thumb which have become current in 
the law of real estate brokerage, without suffi- 
cient analysis and understanding of their precise 
application.” 

Carriers. ‘The Liability of a Telephone 
Company for its Negligent Failure to Furnish 
Promptly Service for Summoning a Physician 
in Case of Sickness.’’ By Brutus J. Clay. 1 Vir- 
ginia Law Review 337 (Feb.). 

Digesting the case law of the subject, from the 
earliest decisions to the present time. 

Contempt. “Jury Trials in Contempt Cases.” 
By A. E. Cheney. 78 Central Law Journal 183 
(Mar. 13). 
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“Preventative justice will be enlarged if the 
prudent use of the injunction is encouraged 
rather than restrained. That the power to 
issue these writs may have been sometimes 
abused is no more than can be said of all power.” 


Conveyancing. See Torrens System. 


Corporations. ‘“‘The Persona Ficta.” By 
Herbert A. Smith. 26 Juridical Review 59 (Feb.). 

“It may be claimed that the law has not 
failed to give an answer in any case where a 
legal answer may fairly be demanded; and 
further, that these answers are based on legal 
principles which are on the whole both reason- 
able and easily understood. It is no discredit 
to the law if it keeps to its own province, and 
declines to solve all the problems which the 
ingenuity of philosophers and historians may 
propound; and perhaps it is not too much to 
say that no problem of association law has ever 
presented any fundamental difficulty to the 
lawyer, except when it has been confused by the 
introduction of matters which are really alien to 
legal science.” 

Court Funds. ‘Court Funds, I.’’ By Henry 
E. Warner. 8 Bench and Bar (n. s.) 9 (Feb.). 

A brief review of some New York statutory 
provisions and court decisions and rules, and 
the opinions of the Attorney-General and the 
Corporation Counsel of New York City. 


Criminal Law. See Aviation, Rate Regula- 
tion. 

Criminology. See Alcoholism, Asexualiza- 
tion. 


Deeds of Trust. ‘‘Some Covenants which 
every Trust Deed should Contain.” By Silas H. 
Strawn. 8 Illinois Law Review 543 (Mar.). 

“The most dominant law in human nature is 
the law of copy. It is always easier to move 
against the line of least resistance and to follow 
a precedent, than it is. to advance along new 
lines. But, with the ever increasing flood of 
new laws, state and federal, affecting securities, 
and the constantly changing conditions in the 
business world, the successful banker and bond 
dealer of to-day must insist that deeds of trust, 
and the obligations secured thereby, shall express 
the intention of the parties consistent with the 
new conditions. 

“Therefore, answering in a word the question, 
What covenants should every trust deed con- 
tain? we may say, those covenants which under 
the law fully and clearly express the intention of 
the parties interested, and guarantee to the 
purchaser of the securities every protection con- 
sistent with the ability of the borrower so to 
conduct his business under the covenants of the 
deed that he can faithfully and promptly keep 
and perform the obligations to which he has 
committed himself.’ 


Defamation (Defeasible Immunity). ‘“Con- 
ditional Privilege for Mercantile Agencies — 
Mackintosh v. Dun, 1." By Professor Jeremiah 
Smith. 14 Columbia Law Review 187 (Mar.). 


Professor Smith discusses the question pre. 
sented by the decision of the Privy Council in 
1908. Is a confidential communication made 
by a mercantile agency to a subscriber prima 
facie protected? Till the decision in Mackintosh vy, 
Dun this question would generally have been 
answered in the affirmative. 


Direct Government. ‘Direct Legislation in 
Arkansas."" By David Y. Thomas. Political 
Science Quarterly, v. 29, p. 84 (Mar.). 

A detailed description of the operation, since 
1909, of the initiative and referendum in Arkan- 
sas, and of the manner in which the courts nave 
interpreted the law by which the initiative and 
referendum are regulated. 


“The Struggle for Equality in the United 
States; V, The Courts and Property.’’ By Prof. 
Charles F. Emerick, Smith College. Popular 
Science Monthly, v. 84, p. 370 (Apr.). 


“There can be no doubt that judicial control 
has promoted trifling on the part of our legis- 
lative bodies and undermined their authority, 
So long as the Interstate Commerce Commission 
was not clothed with the substance of power, 
the railways occasionally treated it with con- 
tempt by waiting to present their side of a con- 
troversy until it was taken up by the courts, 
In like manner, judicial control lessens the 
reliance of property owners upon political action 
and causes undue reliance upon the judiciary. 
It seems probable that many members of our 
legislatures would treat the railway interests 
with more consideration if they knew that 
legislative indiscretion would not have to run 
the gauntlet of the courts.” 


Equal Protection of the Laws. See Aliens. 


Execution. ‘‘Executions at Common Law.” 
By William H. Loyd. 62 Univ. of Penn. Law 
Review 354 (Mar.). 


A noteworthy essay in the history of the 
English common law. 

“The legislation in each state has its own his- 
tory and peculiarities but there are certain 
general tendencies that may be briefly noted. 
A requirement prevalent in most of the states 
is that the creditor resort in the first instance to 
the personal property of the debtor and look 
to the real estate only where the personalty is 
insufficient. But in Illinois personal property 
shall be last taken, a rule reminiscent of the 
pioneer days when the prairie was more easily 
acquired than the plough. In many states, in 
imitation of the early New England practice, 
the debtor is allowed a period for redemption, 
the purchaser in the meanwhile receiving a 
certificate of sale and only receiving a sherifi’s 
deed when the period has expired and the title 
has become absolute. The exemption of specific 
articles from levy and sale, unknown to the 
common law, is universal, but the statutes vary 
in liberality. In some of the agricultural com- 
munities homestead exemptions frequently 
amount to immunity from execution, a reversion 
to family right.” 
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Federal and State Powers. See Interstate 
Commerce. 
Fourteenth Amendment. See Aliens. 


General Jurisprudence. ‘The Individual 
and the State.’’ (Presidential Address, American 
Political Science Association.) By Westel Wood- 
bury Willoughby, Johns Hopkins University. 
American Political Science Review, v. 8, p. 1 


(Feb.). 

“The modern idealistic view [in contrast with 
the views of the state that existed among the 
Greeks and Orientals, in Rousseau and Kant, 
and in eighteenth century individualistic philoso- 
phy], while recognizing the two necessary ele- 
ments of self and not self, of liberty and law, 
harmonizes them in a higher unity without 
destroying either of them. Here the old Greek 
idea is revived, but corrected by rendering that 
subordination which, to the Greek, was an 
unthinking and almost instinctive submission, a 
conscious, deliberately chosen subordination. 
The Greek failed to reach the true view because 
he recognized but the one element, the will of 
the state. His thought involved no recognition 
of the two necessary elements of freedom and 
authority. In other words, his identification of 
the individual will with the will of the state was 
immediate. 

“In the modern idealistic view, on the other 
hand, the identification is mediate. The two 
ideas of absolute freedom and absolute subjection 
are first clearly presented in the mind and then 
harmonized. Thus, while still retaining the 
central conception of the ‘good will,’ the abstract 
and impossible Kantian formalism of that will is 
denied. In its place there is given us the con- 
ception of a self that finds its realization in the 
outer world, in utilizing objective forces and 
institutions as means for securing that develop- 
ment and perfection which the reason declares. 
The existence of the state thus, as comprehend- 
ing the most important of all those forces and 
facts which are necessary for man’s highest life, 
receives the highest possible sanction. It is in 
this sense that Hegel speaks of the state as the 
‘actualization of freedom,’ and as the ‘embodi- 
ment of concrete freedom.’ . . . 

“A political or constitutional theory which 
considered the rights of the individual to life, 
liberty, and property as wholly removed, upon 
their substantive side, from regulation by ordi- 
nary legislative act would . . . be destructive 
of efficient government, if not of political author- 
ity itself. It would predicate a régime of indi- 
vidualism that would scarcely be distinguish- 
able from anarchy. From this legislative im- 
passe we have been saved by the development 
of the doctrine of what is known as the ‘police 
power’ of the state... Thus it has come 
about that the two constitutional doctrines of 
due process and the police power have, as it 
were, waged war upon one another — the one 
serving to restrain and the other to extend the 
powers of American legislatures.” 

See Corporations, Labor Problems, Natural 
aw. 


Government. ‘‘Super-Democracy.” By 
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Benjamin Ives Gilman. North American Review, 
v. 199, p. 394 (Mar.). 


Mr. Gilman has dealt with matters of political 
theory in an essay of remarkable vigor and 
acuteness. He believes that democracy should 
utilize the special aptitudes of individuals in the 
work of government. He protests against what 
Faguet calls the ‘‘cult of incompetence.’”’ Unlike 
Faguet, he is unwilling to recede a single inch 
from the democratic position toward that of aris- 
tocracy. Accordingly, some readers will suspect 
him of unconsciously involving himself in a 
dilemma, that is if democracy and a government 
based on personal fitness are incompatible. Mr. 
Gilman would establish a multiple suffrage, a 
system whereby the principle of division of labor 
would be applied to the body-politic, splitting it 
up into groups competent to act in their respec- 
tive special spheres. But how would the co- 
operation of these groups be secured? If the 
people will not now consent to accept guidance 
from the individual expert, why will the people 
be any readier to be guided by the expert group? 
Submission to the authority of the expert must 
be possible between individuals before it be- 
comes possible between groups. If the neces- 
sary psychological factor is supplied, it becomes 
practicable to organize a government by experts 
on the basis of contemporary society without 
resorting to Mr. Gilman’s complicated scheme of 
federated or interlocking groups. In view of his 
inattention to this psychological element, Mr. 
Gilman appears to be perhaps more engrossed 
with matters of the form than of the substance 
of political organization. 

“The control of the defense of a State might be 
reserved to those able to bear arms or otherwise 
take part in war; control in questions affecting 
paid labor to employers and employed, including 
self-supporting minors; poocin in questions of 
public health or of legal procedure to persons 
passing tests of knowledge of these subjects; 
control in questions of trade, finance, or agricul- 
ture to persons concerned in these pursuits. 
The sphere reserved to the general electorate 
would include the decision of those broader 
matters and the choice of those more conspicu- 
ous officers in which experience indicates that 
the wider the basis of suffrage the wiser the 
action. ... 

“‘A representative assembly chosen under inter- 
nal super-democracy would consist of members 
in different standing. The groups chosen by 
each electorate would be comparable to the 
permanent committees of our present legisla- 
tures, excepting that they would be chosen to 
their limited office not by colleagues but the 
people; would deliberate in public and would 
legislate. The reference of questions from the 
whole body to one or another group would be 
advisory only and subject, if disputed, to the 
decision of a supreme court. .. . 

“Under super-democracy government reverts 
to control by classes. But they are not classes 
like the Etats Généraux of European history, 
founded in part on birth or ecclesiastical rank. 
They are classes like those of our sports, formed 
to the satisfaction of all by ratings based on 
experience of the specific affairs concerned. 
In this contrast lies the whole distinction be- 
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tween aristocracy and democracy. Aristocracy 
forbids and democracy demands that the qualifi- 
cations for authority should be capable of state- 
ment in abstract terms, and without naming 
individuals. Aristocracy respects persons; 
democracy, qualities. . . . Democracy begins by 
the selection of a voting class from among the 
governed by accepted tests of fitness to control. 
A government by classes such as super-democ- 
racy proposes is not the abandonment of demo- 
cratic practice, but its rational pursuit under 
democratic principle. 

“The aim pursued is the best use of special 
capacity for the common weal. Democracy 
recognizes general capacity alone, trusting that 
it in turn will recognize special capacity. Super- 
democracy recognizes special capacity directly; 
not only opens a career to talent, as Napoleon is 
reported to have said of the French Revolution, 
but insures a career to various forms of it. In 
so doing it provides a remedy for what is at 
once a defect of democracy practically manifest, 
and theoretically its only defect. Super-democ- 
racy is democracy perfected; political authority 
ideally exercised.” 

“The Recent Italian Elections."” By Amos S. 
Hershey. American Political Science Review, v. 8, 
p. 50 (Feb.). 

‘In general, it may be said that the results of 
the recent Italian election tend to show that the 
experiment of universal manhood suffrage in a 
country with as large a percentage of illiterates as 
Italy possesses is neither a brilliant success nor 
a hopeless failure. A large proportion variously 
estimated at from 30 to 50 per cent of the newly 
enfranchised illiterate voters abstained from the 
exercise of their electoral privileges, and the 
remainder seems to have voted largely in sup- 
port of the Government.” 


See Direct Government, 


General Jurispru- 
dence, Labor Problems. 


Inheritance Taxes. See Testacy. 
Injunctions. See Contempt. 


International Relations. “Diplomatic 
Affairs and International Law, 1913."’ By Alfred 
L. P. Dennis. American Political Science Review, 
v. 8, p. 25 (Feb.). 

A review of the notable events of the year. 


Interstate Commerce. ‘Validity of Separate 
Coach Laws when Applied to Interstate Pas- 
sengers.”” By John C. Doolan. 1 Virginia Law 
Review 379 (Feb.). 

The writer concludes, from a study of several 
cases, that the Supreme Court “is clearly opposed 
to the view of the Mississippi court [in L. N. O. 
& T. Ry. Co. v. Mississippi, 66 Miss. 662], and 
when the question comes before it, will hold 
that the Separate Coach laws of the various states 
cannot be applied to interstate passengers, espe- 
cially since the enactment of the Hepburn Law 
in 1906. 

“Possibly, a state might prohibit intrastate 
passengers from being mingled in the same coach 
with interstate passengers of a different race 
but there seems no warrant, even under the 
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most extended doctrine as to the police powers 
of a state, for allowing a state to interfere with 
the mingling in interstate commerce of interstate 
white and colored passengers.” 


Judiciary Organization. ‘The American 
Judicature Society: An Interpretation.” By 
Herbert Harley. 62 Univ. of Penn. Law Review 
340 (Mar.). 

The reader will derive inspiration from Mr, 
Harley’s excellent statement of the prerequisites 
of a machinery of courts and bar so organized 
as to meet the business and social needs of 
to-day. 

“There is a limit to the number of separate 
tribunals that can operate successfully in a 
single field, and in most cities that limit has been 
exceeded. Of course it is logically absurd that 
there should be any division of what is theo- 
retically impossible of division, the judicial 
authority of the commonwealth. There are 
many cities in the one hundred thousand class 
which have civil justices, police magistrates, a 
probate court, and separate courts of general 
civil and criminal jurisdiction. The addition of 
more distinct and unrelated courts is certain 
to be harmful. We need not more courts but 
fewer. We suffer frightfully from a complexity 
of concurrent, competing, conflicting and un- 
governed courts. One court can do anything. 
Many courts can but do little. The first step 
should be toward unification. The more thor- 
ough this is, the broader is the foundation upon 
which can be reared a structure affording the 
utmost specialization desired. 

“Of course genuine unification, the merging of 
all courts within a given jurisdiction, means uni- 
fication on a state-wide basis, because the state 
is the essential unit in the administration of 
justice. A growing acquaintance among the 
Bar with the relative efficiency secured under the 
English Judicature Acts is leading to schemes to 
unify state courts, and when the will is sufficient 
there is no reason why we should not go farther 
than England and get more. 

“A great impulse for reorganization must 
come from the universal need for modernizing 
the local inferior courts. The problem of finding 
an expert successor for the lay justice of the 
peace in country districts has exceeded our 
ingenuity, though the need is universally ex- 
pressed. But Ontario and other Canadian 
provinces have solved this problem under con- 
ditions identical with those prevailing in the 
typical state. In Canada the smallest civil action 
is heard by a Crown judge who before appoint- 
ment earned recognition in at least ten years 
practice at the bar. If there is to be respect for 
our courts they must deserve it, not only for 
opinions rendered at the state capitol, but 
broadly in the courts of first instance where are 
tried the causes of the people who together make 
public opinion. 

“The details of a unified court system on a 
state basis have all been worked out by our 
northern neighbor. And now Wisconsin is 
grappling with this question and other states are 
approaching it, so it appears profitable to bring 
together all the facts and ideas that seem of 
practical value.” 
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Labor Problems. “The Philosophy of 
Labor Legislation.” (Presidential Address, 
American Association for Labor Legislation.) 
By William F. Willoughby, Princeton Univer- 
sity. American Political Science Review, v. 8, 
p. 14 (Feb.). ; 

“Have we any real social philosophy? Can 
we claim any fundamental ends the achievement 
of which will represent a gain other than the 
particular improvements sought to be accom- 
lished by specific measures of reform? We 
ae such a philosophy, and contrary to general 
belief it is one that looks to the broadening of 
the real liberty of the individual... . Our 
philosophy rests upon the dual postulate that 
there is a minimum of economic independence 
and comfort that must obtain if an individual 
isto be measurably free, and that this minimum 
can only be secured by the state assuming the 
obligation to see that it is in no case violated. 
It holds that liberty and law are correlative 
terms: that the first can truly exist only through 
and by virtue of the second. ... We hold 
therefore that the refusal by the state, which 
alone has the power of enacting and enforcing 
general rules of conduct, to determine the 
minimum conditions of health, security, and 
comfort which the public conscience demands 
as the birthright of all, its refusal to prevent 
the exploitation of the weak and helpless through 
excessive hours of labor or the payment of inade- 
quate compensation, and its refusal to insure 
that due provision will be made, through insur- 
ance institutions or otherwise, against the four 
great contingencies threatening the economic 
security of the individual — accident, sickness, 
old age, and inability to find work — means its 
failure to meet that duty which it is the prime 
function of a constitutional government to per- 
form; viz., the protection of the individual 
against oppression and the guaranteeing to him 
of the fullest possible enjoyment of life, liberty, 
and the pursuit of happiness.’’ 


See Martial Law. 


Legal History. ‘‘The Romanization of Eng- 
lish Law.’ By Charles P. Sherman. 23 Yale 
Law Journal 318 (Feb.). 

“From the coming of Vacarius to Oxford near 
the middle of the twelfth century to the death 
of Edward I. over a century and a half later, 
the influence of Roman law on the formation of 
English law was so great that this whole period 
should be styled the ‘Roman epoch of English 
law.’ During this period, and even as late as 
the reign of Edward II. in the first quarter of 
the fourteenth century, Roman law authorities 
‘were habitually cited in the common law courts, 
and relied upon by legal writers, not as illus- 
trative and secondary testimonies as at present 
but as primary and as practically conclusive. 
{Amos and Selden cited.] . . . 

.‘About a quarter of a century after Glan- 
ville, Magna Carta was promulgated, in 1215. 
This work of that master mind, Cardinal Stephen 
Langton, Archbishop of Canterbury, must have 

n suggested to him from some source... . 
About seventy years before Magna Carta the 
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tradition is that in the little Italian city of 
Amalfi was found a copy of the Digest of Jus- 
tinian alleged to have belonged to that emperor 
himself. At any rate, even if this romantic 
story is false, there was discovered somewhere 
in Italy about this time a splendid manuscript 
of the Digest, now known as the Florentine, 
which became very largely instrumental in caus- 
ing the wonderful Bologna revival of Roman 
law study which spread over all western Europe. 
The source of Archbishop Langton’s inspiration 
is plain: Magna Carta was drafted in the light 
of civil liberty as proclaimed in Roman law. . . . 

“In later English legal history even to modern 
times, progress in English law has usually been 
paradoxical: namely to take from Roman law 
new material to be incorporated in English law 
or to advance its welfare, and at the same time 
not to acknowledge the Roman law source, or 
sometimes — what is far worse — even to deny 
that English law was ever influenced by Roman 
law. When judges decided cases on principles 
taken from the Roman law, the theory of the 
common law was that the magistrate’s decisions 
came from his inborn wisdom: which theory 
was often never upset by appropriate mention 
of the civil law —the only law known as a 
system of law to the medieval world —as a 
source of their information. All this has made 
the English reception of Roman law limited in 
character as compared with the Continental 
reception. 

“But the Romanization of English law has not 
been small: a summary of specific contributions 
from Roman to English law reveals the great 
indebtedness of our law to the law of Rome. 
Most of the basic principles of the English law 
of Admiralty, Wills, Successions, Obligations, 
Contracts, Easements, Liens, Mortgages, Ad- 
verse Possession, Corporations, Judgments, Evi- 
dence, come from the survival or revival of 
Roman law in English law. The fundamental 
conceptions of Habeas Corpus and Trial by 
Jury as well as many principles of the law of 
Torts are of Roman origin. That dearly cherished 
principle and familiar palladium of English 
liberty — ‘every man’s house is his castle’ — 
is not of Anglo-Saxon, but of Roman origin. 
It is first found in the era of the Roman Re- 
public, when the barbarians in Britain or Ger- 
many had no houses worthy of the name: 
Digest 2, 4, 18 expressly prohibits forcing a 
man from his house to drag him to court, thus 
reaffirming Cicero’s statement of the same 
prohibition. Finally, it is interesting to also 
note that our statutes resemble somewhat in 
farm the Constitutions of the Roman emperors, 
and our reported cases the Responsa Pruden- 
tium as contained in the Digest.” 


“The Early Black Books of Lincoln’s Inn.” 
By Edward Manson, K.C. 26 Juridical Review, 
41 (Feb.). 

“The Bench perhaps carried their zeal for 
education a little too far. They made an order, 
for instance, that Utter Barristers were to put 
cases after supper at the barristers’ table, where- 
upon one Thomas Norse — being notified to 
communicate instruction in this way after 
dinner —— ‘gave the Felows opprobrious and pre- 
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sumptuous words,’ for which ‘he was put out of 
commons.’ ” 

See Appellate Procedure, Execution. 

Martial Law. ‘The Expansion of Martial 

Law.”’ By Sir John Macdonell, C.B. Contempo- 
rary Review, v. 90, p. 311 (Mar.). 
_ ‘In modern warfare are two tendencies — a 
limitation of the methods of injuring an adver- 
sary; a recognition of the rights of neutrals. 
In industrial strife must come like changes. 
Here and elsewhere we are all slowly groping, as 
it seems to me, towards a law which will assert 
that strikes on a large scale and ‘fights to a 
finish’ are not purely private concerns, and 
which will protect the community against 
injury to its vital functions and organs. How 
that could be done without resorting to any- 
thing of the nature of martial law, I may per- 
haps be allowed on a future occasion to endeavor 
to point out.” 


Medical Jurisprudence. Case and Com- 
ment March, 1914 (v. 20, no. 10) contains the 
following articles on medical jurisprudence: 


“‘Medical Laws and Their Enforcement,” by 
William A. Purrington; ‘Amnesia and Respon- 
sibility,” by T. D. Crothers, M.D.; “Right of 
Surgeon to Depart from Specific Operation 
Originally Contemplated,” by Elmer D. Brothers; 
“Habit-Forming Drugs,”’ by George W. Goler, 
M.D.; “‘The Use of Medical Books in the Trial of 
Causes,” by Joseph T. Winslow; and ‘Medical 
Jurisprudence as Applied to Divorce,” by Hon. 
Winfield Freeman. 


Monopoly. “The Trust Problem in the 
United States." By Paul H. Ditzen. 20 Case 
and Comment 710 (Mar.). 


“The statute was intended and does affect 
only such combinations as bring about an undue 
restraint of interstate or international trade or 
commerce, and the law is broad enough to 
be applied to any combination of persons or 
corporations or associations or agreements affect- 
ing such commerce.” 


Mortgages. See Deeds of Trust. 

Natural Law. ‘Law from Lay Classics: III, 
The Proper Aim of the Lawyer.” By Plato. 8 
Illinois Law Review 548 (Mar.). 


An extract from Plato’s dialogue on ‘‘Laws” 
(Jowett’s translation, v. 4). The passage nam- 
ing the four prime virtues of wisdom, temperance, 
justice and courage, says the editor of the Review, 
“has furnished an emblematic theme for the 
painters and sculptors of the world for two 
thousand years.” 

“Athenian Stranger. You ought to have said, 
Stranger, the Cretan laws are with good reason 
famous among the Hellenes; for they fulfill the 
object of laws, which is to make those who use 
them happy, for all goods are derived from them. 
Now goods are of two kinds; there are human 
a, and there are divine goods, and the human 

ang upon the divine; and the state which 
attains the greater, at the same acquires the 
less, or not having the greater loses both. Of 
the lesser goods, the first is health, the second 
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beauty, the third strength (including swiftness 
in running and bodily agility generally), and the 
fourth is wealth, not the blind god (Pluto), but 
one who is keen of sight and has wisdom fora 
companion. 

“And of the divine class of goods, Wisdom is 
chief and leader; and next follows Temperance; 
and from the union of these two with Courage, 
springs Justice, and fourth in the scale of virtue 
is Courage. 

“These four naturally take precedence of the 
other goods, and this is the order in which the 
legislator must place them; and after these he 
will enjoin the rest of his ordinances on the 
citizens with a view to these, the human going 
back to the divine, and the divine having their 
eye fixed on their leader mind.” 


See General Jurisprudence, Testacy. 


Negotiable Instruments. ‘The Attitude 
of the Courts with Reference to an Antecedent 
Debt as Constituting Value Under the Uniform 
Negotiable Instruments Law.” By A. M. Eaton 
23 Yale Law Journal 293 (Feb.). 

“We have spoken of the error of carrying over 
into the field of the law merchant the use of 
terms that belong only to the field of the com- 
mon law. We are now in a position to point 
out that more than the use of terms is thus 
carried over into the wrong field, for the ideas 
for which these terms stand are thus carried 
over into the wrong field by common law lawyers 
(on the bench and before it) who are steeped 


- in the common law principles of consideration 


and assumpsit but are not steeped in knowledge 
of the principles of the law merchant and who 
fail therefore to perceive that the object of Sec- 
tion 51 is to force upon them the very different 
conceptions on this subject of the law mer- 
chant. ... It is said that it took the French 
courts a generation to follow the Code Napoleon 
and the cases declared under it. Let us hope 
it will not take a generation for American courts 
to follow the Uniform Negotiable Instruments 
Law and the cases decided under it.”’ 

Penology. See Asezualization. 

Police Administration. ‘Irish Police Glean* 
ings.’’ By Joseph Matthew Sullivan. 4 Journal 
of Criminal Law and Criminology 876 (Mar.). 

“After a residence of nine months in Ireland 
and an unlimited opportunity to view matters 
at close range, I can safely assert that the Ameri- 
can criminal law, with all its alleged defects, is 
administered in a superior manner to the Eng- 
lish law in Ireland. Some parts of Ireland are 
lawless and shooting outrages are common, as 
for instance, notice the sentence at Cork of six 
years for robbery while armed, and at the 
point of pistols stealing £1,000 of the bank's 
money (bank at Abbeyfeale), not one penny 
of which was ever recovered.” 


Political Theory. See General Jurisprudence, 
Government, Labor Problems. 

Procedure. ‘Ontario Courts and Proce- 
dure, I.” By Herbert Harley. 12 Michigan Law 
& eview 339 (Mar.). 
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“What Ontario adopted consciously in the 
Judicature Act of 1881 was unification of the 
system of courts and a schedule of rules com- 
prising the modern procedure. The several 
tribunals known as the Queen’s Bench, the 
Chancery Court, the Common Pleas Court, 
and Court of Appeal, were fused into a single 
Supreme Court of Judicature possessing the 
utmost flexibility. This court was given the 
power to revise and amend the procedural rules, 
subject to the veto of Parliament. Several ex- 
tensive revisions have been made under this 
power without interference by the legislative 
branch, so the autonomy of the court in this 
field is pretty well established. Of course con- 
siderable fundamental procedure exists in the 
Judicature Act and there is no question that 
Parliament can also alter procedure at will, but 
there is no prospect that there will ever be inter- 
ference in the delicate and technical development 
of procedural authority. The Supreme Court 
rules are also the rules, as far as applicable, for 
proceedings in the inferior courts, except the 
lowest court of all, the Division Court, which has 
still simpler procedure. 

“Canada has always had expertly selected 
judges and judicial tenure had uniformly been 
for good behavior. As in England, no change 
was suggested with respect to the judicial office 
when the modernizing process was effected. 
Seen in the largest way it has been simply the 
recognition of the need for unification and admin- 
istrative control together with businesslike pro- 
cedure and freedom for developing this procedure 
to meet all needs. 

“Coincident with this movement was the 
merger of law and equity so that a single sys- 
tem of justice would prevail. In effect this gives 
to every court the fullest remedy in every case. 
Harmony is secured by the rule that in case of 
conflict the rules of equity shall prevail... . 

“The whole matter of appeal in our great 
commercial states is in a wretched plight. One 
of the worst features arises from the fact that in 
the same suit the plaintiff and the defendent 
may alternately prevail and it is truly said that 
if there were still another appeal beyond the 
supreme court there would in many cases be a 
different result. After such fluctuations in jus- 
tice it is the finality rather than the essential 
correctness of the supreme court’s decision that 
makes the law. 

“This last fact gives force to the demand that 
a second appeal be arbitrarily cut off unless 
some novel proposition of law can be raised. 

“It is evident that there must be a great restric- 
tion upon appeals or there must be devised some 
method of dividing an enlarged supreme court 
into two or more branches which can work inde- 
pendently and yet in harmony. While not ‘on 
all fours’ with our situation, the Ontario Supreme 
Court throws some light for our guidance. If 
we should adopt a unification which would per- 
mit of increasing the supreme court tempo- 
rarily by calling in trial judges no excuse would 
remain for long delay on appeal. A plan which 
would involve dividing the supreme court in 
two branches would work as well for any num- 
ber of branches, and it could be raised numeri- 
cally to meet emergencies. 
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“In Ontario appeals are practically always 
argued orally. There is no need for argument 
in favor of this wholesome practice. It is a 
natural method which obtains in any appellate 
court which is not pressed for time. But when 
a supreme court has reached a membership of 
seven or more, if all members are to participate 
in all appeals, there must be resort to briefs. 
The practice is so common with us that we have 
all but lost sight of the advantages of the direct 
oral —_ of appeals. One of the things 
which immediately impresses the visitor in To- 
ronto is the great merit of a face to face discus- 
sion of an appealed cause. Often for an hour 
or two the respective counsel must answer ques- 
tions put by the judges. It is obvious that 
there is a much fuller hearing than is humanly 
possible when the printed page is relied upon for 
submitting the facts. The judges, too, perform 
most of their work in each other’s presence, 
benefiting to the utmost from the interchange of 
views.” 

“Proposed Remedies in Court Procedure.” 
By Willis B. Perkins. 12 Michigan Law Review 
362 (Mar.). 

“At the last session of the [Michigan] legisla- 
ture (1913) the Governor was authorized to 
appoint, and pursuant to such authority did 
appoint, a commission to consider this question 
of procedural reform, which commission is to 
report its conclusions at the next session of the 
legislature. That commission is now at work, 
and will no doubt formulate some plan looking 
toward the simplification of our procedure. But 
I respectfully submit that the provisions of law 
now upon the statute books are amply sufficient 
to meet every requirement for reform, if only 
they are carried out. The suggestion is perti- 
nent that, if any changes are to be made, they 
be made by the Supreme Court by rules, instead 
of encumbering the statutes further with such 
provisions.” 

The writer then presents an able statement of 
several needed reforms, which can be accom- 
plished by rules of court. He continues, with 
reference to the evils of prolix judicial opinions 
and superfluous appeals: 

“The question as to the absolute right to an 
appeal in any given case is, doubtless, a ques- 
tion which must be determined by legislative 
enactment, as it relates to a substantive right of 
the litigant; but to provide the manner of such 
appeal and the procedure in relation thereto, 
comes clearly within the power of the court. 

‘Hearings in the Supreme Court should be had 
only on application to and leave granted by 
that court; and should be limited to those cases 
in which new questions, or questions of general 
importance to the state or the legal profession 
are involved. 

“The prevailing practice in this state of indis- 
criminate appeals to the court of last resort has 

ome almost a menace to the due administra- 
tion of justice. So serious a change, however, 
will not stand unchallenged, and merits at this 
time a brief analysis of the situation in justifi- 
cation. 

“An examination of the decisions reported in 
any one or all of the 175 volumes constituting 
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the Michigan Reports will show that the vast 
majority of these cases involved no new or novel 
questions of law and were determined upon the 
application of some familiar and oft-repeated 
principle of the law to the facts in the particular 
case. It is apparent that such cases represent 
only the staying qualities of one of the litigants 
in the case to hold out to the bitter end. There 
are thousands of such cases printed at large in 
our reports, and the appellate judges are obliged, 
under the law, to write an opinion in each case, 
setting forth the facts in detail before stating 
their conclusions. This requirement and the 
consequent repetition of former rulings neces- 
sarily extend the bulk of our reports far beyond 
the measure of usefulness or necessity, and 
could be avoided by requiring leave to appeal 
to be first obtained. The appellate court would 
thereby be relieved of the unnecessary burden 
now imposed upon it in cases of the sort men- 
tioned.” 

_ “Observations on Reform of the Law and the 
Courts.” By J. D. Gustin, Salem, Mo, 78 Central 
Law Journal 200}(Mar. 20). 


“In the opinion of many eminent contribu- 
tors to the body of modern law, legislative powers 
have gone far beyond their legitimate province in 
forbidding reversals of judgments by reviewing 
courts except in cases where it is affirmatively 
shown that the substantial rights of the com- 
plaining party have been injured. The sounder 
judicial view is that every party to a cause is 
entitled to a trial of its issues according to the 
settled rules of the law and procedure appli- 
cable to its case; that anything less than this 
or different from this cannot, and does not, 
constitute the one fair and impartial trial accord- 
ing to law to which such party is entitled, and 
if error has intervened to cause a departure 
therefrom, it does not lie in the province of any 
power to judge the effect upon his substantial 
rights and oblige him to accept a result of a 
human estimate of the substantiality of his 
interests instead of the result of the process 
guaranteed to him by his sovereign state. 
Nevertheless, the courts have viewed such 
statutes liberally, and in nearly, if not quite 
every instance, have given them the full force 
and effect intended for them.” 


See Appellate Procedure, Judiciary Organiza- 
tion. 


Public Service Corporations. See Carriers, 
Rate Regulation, Valuation. 


Race Distinctions. See Interstate Com- 
merce. 


Rate Regulation. ‘‘The Interstate Commerce 
Commission and the Judicial Enforcement of 
the Act to Regulate Commerce.”” By Karl W. 
Kirchwey. 14 Columbia Law Review 211 (Mar.). 


“The result of the civil cases may be thus 
summarized: 

“(1) An action for damages for unreasonable or 
discriminatory practices or rates, or a petition 
for mandamus to compel the abandonment of a 
discriminatory or preferential rate or practice, 
does not lie unless founded on an order by the 
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Commission determining the question of fact 
in the shipper’s favor, and awarding the par. 
ticular reparation or decreeing the particular 
relief demanded. 

“(2) Such an order may not be necessary, 
however, if the discrimination charged is illega] 
per se and as matter of law. 

““(3) Suit may be brought without prior action 
by the Commission to recover damages for, or 
(probably) to compel the relinquishment of, a 
rate or practice not according to the filed and 
published schedule. 

“‘(4) By the better view, a suit to restrain the 
enforcement of a proposed advance or c 
in rates as unreasonable is not maintainable 
either before or pending action by the Com. 
mission.” 

Mr. Kirchwey approves of the decision of the 
Supreme Court last year in U.S. v. Pacific and 
Arctic Co., 228 U. S. 87, virtually extending the 
above principles to criminal cases. He dis. 
cusses various objections, such as, for example, 
the proposition that the criminal efficacy of 
certain provisions of the Commerce Act is 
diminished, but he believes the objections to be 
of little practical importance. 


“The Minnesota Rate Cases.” By John Bauer. 
Political Science Quarterly, v. 29, p. 57 (Mar.). 

“The present decision will probably hinder 
the work of the Interstate Commerce Com- 
mission in trying to establish a network of syste- 
matic and reasonable railway rates throughout 
the country. . . . Questions pertaining to rates, 
whether of reasonableness or discrimination, per- 
haps even questions pertaining to service, are 
primarily of national or interstate character 
and only incidentally local. In view of this 
fact, the limitation placed upon the commis- 
sion’s power by the court is very likely to stand 
in the way of effective regulation and of further 
progress in the establishment of a_ national 
system of reasonable and non-discriminatory 
rates.”” 


See Valuation. 
Real Property. See Torrens System. 


Taxation. “The Federal Income Tax.” By 
Prof. E. R. A. Seligman. Political Science Quar- 
terly, v. 29, p. 1 (Mar.). 

Professor Seligman regards the law ‘‘an in- 
telligent and well considered effort, . . . in many 
respects superior to any other existing income 
tax law.’’ The principal defects he finds to be 
the failure to introduce a differentiation of taxa- 
tion, that is, to distinguish between the rate on 
earned and unearned incomes, and the failure to 
introduce proper administrative methods. 


See Testacy. 


Testacy and Succession. ‘‘The Increase of 
Inheritance Taxes in New York.” By Lucius H. 
Beers. 14 Columbia Law Review 229 (Mar.). 

“The Supreme Court of Wisconsin ( Nunne- 
maker v. State (1906) 129 Wis. 190) . . . has held 
that the right to make wills or to take by descent 
are natural rights of the citizen of the modern 
state, and within a few months past one of the 
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Surrogates of New York County, in an opinion 
(Surrogate Fowler in In re Gedney’s will (1913) 
N. Y. Supp. 157) discussing the question has 
cited a number of the great legal authorities of 
Europe in support of the conclusion, that the 
right to dispose of property after death is a 
natural and inherent right of mankind which 
cannot be taken away by statute. . . . 

“The inheritance tax is not only called a tax, 
it is understood by the people generally to be a 
tax and not the withdrawal of a privilege. . . . 
If this tax is given the legal status of a tax 
instead of being regarded as the withdrawal of a 
privilege we may have the usual constitutional 
safeguards against improper legislation. And 
this tax will, to that extent, cease to be an instru- 
ment for creating those discriminations which 
first separate the interests of classes and ulti- 
mately tend to separate the classes themselves.” 


“Registration of Land 
12 Michigan Law 


Torrens System. 
Titles." By John R. Rood. 
Review 379 (Mar.). 

“From the foregoing discussion it is apparent 
that there is no safety or security in a land title 
depending on record of the instruments of trans- 
fer, a complete abstract, a policy of title insur- 
ance, and counsel of land-title experts thereon. 
It is also apparent that a system of adjudicated 
title by the so-called Torrens System, is practical, 
workable, satisfactory, and increasing in favor, 
where given a fair opportunity. And it is sub- 
mitted that this is the only system yet devised 
whereby titles to land can be made open to the 
public, easily and cheaply ascertainable, and safe 
and secure to the purchaser. Its chief merit is 
not its cheapness, but its security, though it 
does have the additional merit lacking under the 
old system, of not dragging a lengthening chain 
of expense, obscurity, doubt, and danger with 
every transfer.” 


Torts. See Trespass. 


Treaties.~ See Aliens. 


Trespass. ‘‘Duty to Seen Trespassers.” By 
Robert J. Peaslee. 27 Harvard Law Review 403 
(Mar.). 

“May the seen trespasser recover for injuries 
alleged to have been negligently inflicted upon 
him by the active intervention a the landowner? 
Some authorities say yes, others no. For con- 
venience in discussion the former may be called 
the Michigan rule, the latter the Massachusetts 
tule. By the Michigan rule the fact that the 
trespasser’s presence is known has an important 
relation to the burden of conduct imposed upon 
the landowner. He is thereafter bound to exer- 
cise ordinary care with reference to the intruder. 
‘Where a trespasser is discovered upon the 
premises by the owner or occupant, he is not 
beyond the pale of the law, and any negligence 
resulting in injury will render the person guilty 
of negligence liable to respond in damages. By 
the Massachusetts rule, as usually stated, he is 
under no such obligation; his sole duty being to 
abstain from intentional injury.” 

The author writes a luminous discussion of 
the two rules, preferring the Michigan one. 
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Trusts. ‘‘The Classification of Trusts as Ex- 
press, Resulting, and Constructive.” By George 
P. Costigan, Jr. 27 Harvard Law Review 437 
(Mar.). 

The author submits an entirely new classifi- 
cation, by means of a helpful diagram too elabor- 
ate to be here reproduced. This diagram, he 
says, without doubt ‘‘can be improved upon 
both in form and in substance. It is submitted 
only tentatively and as a basis for clarifying dis- 
cussion. The sole justification for it and for this 
whole classification article is that a correct clas- 
sification will be anaid to correct decision. .. . 
Correct judicial decisions do not always follow 
correct legal theory even when that theory is 
accepted, for correct theory may be misapplied, 
but the best hope of correct decision lies in the 
adoption of the best legal theory of rights: and 
remedies.” 

Uniformity of Law. “The Uniform Law 
Movement in the United States.” By Nathan 
William MacChesney. 8 Illinois Law Review 518 
(Mar.). 

An account of the last annual meeting of the 
national Conference of Commissioners on Uni- 
form State Laws at Montreal. 

See Negotiable Instruments. 

Valuation of Public Utility Properties. 
“Fair Value for Rate Purposes.” By Robert H. 
Whitten. 27 Harvard Law Review 419 (Mar.). 

“The determination of a standard of value 
applicable to existing investments will be worked 
out if at all by the slow and piecemeal process of 
court decision in numerous cases. The final 
answer can only be given by the Supreme Court 
of the United States. It would seem, however, 
that as to the future, legislative bodies and com- 
missions might at once adopt a standard. This 
standard would apply to future investments and 
to future fluctuations in existing investments. 
If normal actual capital cost were adopted as the 
rule for the future, accounting methods and rate 
regulation would much simplified and the 
relations between the utilities and the public 
placed on a much more equitable and depend- 
able basis. The adoption of this as the normal 
standard for appropriately located and success- 
ful enterprises would not mean that exceptional 
efficiency shown in the construction or operation 
of an enterprise could not be properly rewarded, 
or, on the other hand, that exceptional ineffi- 
ciency could not be penalized. Such reward or 
penalty, however, is more properly reflected in 
the rate of return allowed.” 

Workmen’s Compensation. ‘What is an 
‘Injury’ or an ‘Accidental Injury’ within the 
Meaning of the Workmen’s Compensation Acts?” 
By Harry B. Bradbury. 62 Univ. of Penn. Law 
Review 329 (Mar.). 

“This somewhat brief review of the principal 
cases arising under this feature of the compen- 
sation statutes clearly indicates how important 
it is that the statutes themselves should state 
with very great clearness just what injuries are 
covered.” 
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THE SUPREME COURT REVERSES 
ITSELF 


HAT the Supreme Court does not 

hesitate to overrule its own decis- 
sions when convinced that they are 
erroneous is made clear by its decision 
in United States v. Garland, 34 Sup. Ct. 
Rep. 456 (U. S. Adv. Ops. 1913, 456). 
The court here expressly bases its ruling 
upon the dissenting opinion of Mr. Jus- 
tice Peckham in Crain v. United States, 
162 U. S. 625, and concludes: 


Holding this view, notwithstanding our re- 
luctance to overrule former decisions of this 
court, we are now constrained to hold that the 
technical enforcement of formal rights in crim- 
inal procedure sustained in the Crain case is no 
longer required in the prosecution of offenses 
under present systems of law, and so faras that 
case is not in accord with the views herein 
expressed, it is necessarily overruled. 


It is manifest that Mr. Justice Day 
does not rely in any way upon the 
principle of rebus sic stantibus, for not- 
withstanding the intimation that pro- 
cedure has been so transformed as to 
render emphasis on formal niceties no 
longer useful, nothing is said in justi- 
fication of the decision in the Crain case 
as necessitated by the situation then 
existing. Plainly this is not an instance 
of a case “distinguished,” but of a case 
expressly overruled. 

The liberal principle now established 
by the court, that due process of law 
does not require all the formalities of 
arraignment and pleading to be observed 
in a criminal action so long as the 











accused was deprived of no substantial 
right, opens up a line of reasoning 
capable of being more fully developed 
and illustrates the trend of the times 
toward methods of procedure offering 
less opportunity for immaterial slips 
of which advantage may be taken by an 
opponent. Such a decision happily 
makes the possibility of even the decision 
in the Slocum case, which was reached 
by a court divided five to four, being 
overruled seem less remote. 


















INVOLUNTARY EXPATRIATION 


S it possible that an American 

woman, marrying an alien in this 
country and continuing to reside here, 
loses her citizenship by virtue of her 
marriage? One would say not, for the 
opening sentence of the Fourteenth 
Amendment declares, “All persons born 
or naturalized in the United States, and 
subject to the jurisdiction thereof, are 
citizens of the United States, and of the 
state in which they reside.”’ This decla- 
ration may be understood to mean that 
native-born or naturalized citizens retain 
their citizenship while they continue 
to reside in this country, not to speak 
of a possibly broader application. Of 
course the right of expatriation has long 
been recognized, in the case of an 
American citizen non-resident in the 
United States, but it has never been 
interpreted as permitting an American 
to cancel his citizenship while con- 
tinuing to reside in this country. 
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Nobody will deny that voluntary 
expatriation is impossible for a person 
who does not leave the country. What 
reason, then, can there be for taking 
the ground that while voluntary ex- 
patriation is impossible without a change 
of residence, involuntary expatriation is? 
The Supreme Court of California has 
not given a satisfactory answer to this 
question. 

A federal statute provides “that any 
American woman who marries a for- 
eigner shall take the nationality of her 
husband.”” (Acts March 2, 1907, c. 
2534, s. 3; 34 Stat. 1228; U. S. Comp. 
St. Supp. 1911, p. 490.) A woman born 
in California and residing in this country 
as an American citizen married a British 
subject and continued to live in Cali- 
fornia. In January, 1913, she applied 
to the election commissioners of that 
state for registration as a voter, and was 
denied registration on the ground that 
by marrying an alien she had surren- 
dered her citizenship. The Supreme 
Court of California in Mackenzie v. 
Hare, 134 Pac. Rep. 713, held the 
statute conclusive, saying: ‘“‘Just as an 
alien woman who marries a citizen 
becomes a citizen herself, whether she 
wishes it or not, ...so a female 
citizen who marries an alien becomes 
herself an alien, whether she intends that 
result or not. She must bow to the will 
of the nation, as expressed by the act 
of Congress. 

The result of this decision is absurd, 
apart from the question which is to 
blame for the absurdity, the court or 
Congress. Any law which does not 
take note of actualities is absurd, and 
where the actuality of continued alle- 
giance and attachment to the country 
of domicil persists, the law should not 
lose sight of this actuality, nor attempt 
to destroy the actual status by imposing 
a legal status that is not in harmony 
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with the situation. The result is also 
unjust, for while the Constitution 
explicitly provides merely that the privi- 
leges and immunities of federal citizen- 
ship shall not be abridged by the states, 
the sentiment underlying the opening 
words of the Fourteenth Amendment 
seems also to forbid their abridgment by 
Congress. 

Unless the federal statute in question 
can be interpreted as admitting the 
possibility of a double citizenship and 
double allegiance, an interpretation 
which would not be likely to be accom- 
plished without considerable perturba- 
tion, in courts that have long applied the 
orthodox doxtrine that one cannot be 
the subject of more than one nation at 
once — unless there is this way out, 
the statute seems impossible to reconcile 
with the apparently all-embracing con- 
stitutional guaranty of citizenship to 
all native-born resident subjects. We 
are to assume that Congress, in enacting 
the law discussed, had in view the 
advantages that would flow from the 
acquisition by the wife of her husband’s 
nationality, and not the disadvantages 
that would result from any abrogation 
of the rights of an American citizen. 
The act in question, if it could be so 
applied as to confer double citizenship 
on American women marrying resident 
aliens, would not, we believe, lead to any 
harmful consequences, nor to any real 
difficulties which could not be met by 
principles that have been worked out 
in the region of the Conflict of Laws. 
However, as that act is now construed, 
it signifies that the judicial monstrosity 
of involuntary expatriation has been 
begotten of our present laws. 


BERTILLON 


HE late Alphonse Bertillon will 
probably be remembered chiefly 
in connection with the system of finger- 
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print identification bearing his name, 
but his inventive mind made other 
contributions to the art of criminal 
detection, some of which some day may 
become more widely employed. He 
made no claim to being the originator 
of finger-print identification, but he 
organized and perfected the method, 
in the form in which it has been adopted 
in all civilized countries. After devising 
the method of classification he turned 
his attention to photography as an aid 
in detection and identification, this last 
being perhaps the most important of 
his achievements. He made a study 
of handwriting, but after the Dreyfus 
case did not consider himself an expert, 
though sometimes called into court 
to testify. He was the author of 
“L’Anthropométrie Judiciaire,”’ ““Classe- 
ment Phonétique,’”’ “Les Signalments 
Anthropométriques,” and ‘‘Photog- 
raphie Judiciaire.”’ 


THE CANADIAN BAR ASSOCIA- 
TION 


HE formation of the Canadian 

Bar Association is a cause for 
rejoicing. A new forum of discussion 
has been created in a country which has 
to deal with much the same problems 
of law as our own, for the people of 
Canada and the United States in a sense 
constitute one great community with 
similar Anglo-Saxon institutions, similar 
ideals, and similar practical needs. The 
American Bar Association will doubtless 
welcome the co-operation of this great 
sister organization in working out the 
solution of the problems of efficient 
procedure, sound judiciary organization, 
uniformity of law, and scientific develop- 
ment of both private and criminal law, 
which are common to both countries. 
In those things in which Canada is in 
advance of most of our states, in the 
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simplification of procedure, for instance, 
the influence of Canada beyond its bor. 
ders, both in the United States and ip 
the various parts of the British Empire, 
will doubtless be increased though its 
having an organization of its bar. 


“LAUDATIVE JUSTICE” 


““TUSTICE Laudative’”’ is the title of 
a book recently written by F, 
Holbach, a Belgian barrister.! The idea 
that the law should contemplate the 
rewarding of good deeds as well as the 
punishment of bad ones seems vision- 
ary, in spite of the author’s endeavor 
to show that history and literature ex- 
hibit a conviction in society that reward, 
as well as punishment, is needed to 
round out the system of social control. 
Why does not logical consistency re- 
quire that the law of compensation be 
applied to good men as well as to evil- 
doers? Why should society consider it 
necessary to interfere with the auto- 
matic visitation of suffering on those 
who do wrong, and to add arbitrary 
legal penalties to the natural social and 
economic consequences of evil, yet deem 
it unnecessary to interfere with the 
automatic reward of good actions by 
those forces which are supposed to 
insure those who live rightly social 
approbation and happiness? 

The explanation of this apparent 
inconsistency is perhaps to be found in 
the distinction between positive and 
negative retribution. The ideals of 
morality and religion have always con- 
templated that virtue will be rewarded, 
if not in this life in a state of higher 
existence, and this positive ideal, look- 
ing to the exaltation of goodness rather 
than the disparagement of evil, is deeply 


1 Reviewed in 4 Journal of Criminal Law and 
Criminology, 940, (March 1914). 
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ingrained in the nature of man even if it 
has found scant expression in the law. 
The notion of the divine law of Chris- 
tianity if not of the human law has cer- 
tainly included it. But the ideal of the 
penal law has not been positive but 
negative, aiming at the extirpation of 
evil rather than the attainment of good, 
at correction rather than uplift. This is 
doubtless for the same reason that pro- 
hibitions figured so much more promi- 
nently in early morality than positive 
injunctions; ‘‘thou shalt not’’ is written 
larger than ‘thou shalt.”’ The real 
nature of rights and duties appears to 
have been at first only dimly perceived, 
and their realization to have grown 
clearer only as the rights and duties 
gradually shaped themselves in the pro- 
cess of the cumulative experience of 
their violations. The notion of a vio- 
lable right is, however, only half of the 
modern conception of right, for right 
is not only the not evil but the good, 
something to be asserted as well as 
defended, positive as well as negative, 
not merely violable and to be protected 
but dynamic, to be promoted rather 
than merely preserved. 

It looks at first sight as if, in the 
advance from the so-called “‘retribu- 
tive’ theory to the “social defense”’ 
theory of penology, the principle of 
retribution had been superseded, but 
that is not true. On the contrary, the 
altered conception of crime forced upon 
modern society by the recognition of 
causative factors which make the 
criminal less a free moral agent than he 
was formerly regarded, throws stress 
on circumstances which tend to ex- 
tenuate, and which point to the justice 
of less severe and brutal measures of 
social defense than were customary 
when society was more impulsive and 
less rational in its treatment of crime. 
Under a social defense system moral 
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reprobation, so far as it is deserved, can 
no more be withheld than under a vin- 
dictive system, and the penalties, though 
rationalized and chosen with keener 
attention to their efficacy in suppress- 
ing wrong-doing, may be deemed to take 
on the character of reasonable punish- 
ments quite as much as of “penal sub- 
stitutes.” Indeed, a parent does not 
regard the punishment of a child as 
retaliation; he does not follow the Old 
Testament sentiment, ‘vengeance is 
mine, I will repay.’’ Yet, to use a 
word that seems to have made its way 
into common speech, he ‘‘penalizes’’ his 
child, he makes him pay, or promise, if 
he does not repay, and this is applying 
the principle of satisfaction for injury 
inflicted, call it retribution or whatever 
you will; and it matters not whether 
the penalty, in relation to the offense, 
is mild or severe, for the essential point 
is that satisfaction, in some form, is 
exacted for wrong-doing — satisfaction 
that may take the form of restitution, of 
atonement, or of re-adjustment, accord- 
ing to the nature of the circumstances. 

But this social defense, or rationalized 
retribution, admitting punishments as 
light as bare physical restraint or liberal 
surveillance, punishment _ signifying 
solely a measure of forcible discipline, 
is only negative; it is affirmative only 
in so far as every negation implies affir- 
mation, not affirmative of a good to be 
vigorously cultivated by society not 
solely when it appears to be in danger, 
but when it is not in danger. The 
higher interests of society undoubtedly 
demand much more than the extirpa- 
tion of crime, they demand equally if 
not more the promotion of the higher 
virtues of the race, or of human virtue 
in the abstract, and no system which 
limits itself to ‘‘defensive’’ measures 
can supply any positive motive force for 
the attainment of something that cannot 
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be reached by a process of elimination 
alone. 

There are, however, many evidences 
that the humanitarianism of modern 
society is not satisfied with a merely 
negative and defensive maintenance of 
its rights, but chooses an affirmative 
championship of them. The zeal for 
compulsory popular education  un- 
doubtedly arose in a perception of the 
evils of illiteracy, but one cannot under- 
stand it without considering the nature 
of the movement of “‘liberalism’’ of 
which popular education is a_ part. 
Liberalism, not only in the nineteenth 
century, but at earlier periods, aimed 
at something more than the deliverance 
of the people from their ills, it sought 
to confer positive benefits upon the 
people, dispensed by a helpful and 
friendly hand rather than merely let in 
by a hand powerful enough to lift the 
load of oppression. Whether we con- 
sider popular education, health legisla- 
tion, or labor legislation, it may have 
been that at first Liberalism seemed to 
concern itself with objects merely nega- 
tive, but it speedily developed the 
affirmative ideals from which it now 
derives its force in all parts of the world. 

In this Liberalism, positive rather 
than negative, and of course influencing 
to some extent the newer penology in 
spite of what has been already said, 
may be found the seed from which may 
develop the justice laudative which 
sounds so utopian yet of which there 
may be some adumbrations even in 
contemporary society. So great and so 
many are the excesses that have been 
committed by over-sanguine legislation 
in the name of Liberalism that many 
men are reluctant to profess themselves 
Liberals. Yet the mischief lies not in 
Liberalism itself, but in the perversion 
of justice to which it sometimes descends, 
and a just Liberalism, not blindly scat- 


tering its gifts throughout society but 
distributing them with due regard to 
the merits and needs of individuals, is 
difficult to distinguish from an enlight- 
ened Conservatism possessing positive 
and not negative ideals. 

Liberalism may be the germ from 
which justice laudative will develop, but 
Liberalism up to the present time has 
dealt too much with masses, and too 
little with individuals to furnish many 
examples of legislation for the reward 
of personal merit. Before examples of 
positive as well as negative retribution 
become frequent, there must be a suc- 
cessful movement toward the individuali- 
zation of rewards in place of those 
wholesale grants by means of which 
Liberal legislation has. in the past 
enlarged the legal status of large num- 
bers of people at once. This would 
involve a new interpretation of the 
meaning of “equal protection of the 
laws” or a constitutional amendment, 
but more than that, it would require 
not merely legal innovation, but a 
development of the popular ethical con- 
sciousness to a more complete affirma- 
tion of the higher ideals of the race, 
and such a moral development must 
precede legal change. 

Such a development may appear so 
remote as to render futile any specula- 
tion concerning it. It would be a mis- 
take, however, to overlook the economic 
factors that seem bound to influence 
the situation. That the economic sys- 
tem of the modern world tends to 
the encouragement and reward of ability 
is not to be denied, and the time must 
surely come when not only the business 
world, but society in general perceives 
the advantages of more efficient organi- 
zation and gives greater encouragement 
to the production of those services which 
it requires. So that while justice 
laudative of any considerable scope will 
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hardly prevail, the principle of arti- 
ficial selection and judicious reward — 
social perfection rather than mere social 
protection — may here and there force 
its way into legislation and contribute 
to the advancement of civilization by a 
new form of deliberately exercised social 
control. 


QUESTION OF CONSTITUTIONAL 
LAW 


HE following letter was recently 
received by the United States Dis- 
trict Attorney of North Dakota: 


Dear Sir: 

having been Informed you were U. S. district 
atty am Putting to you the following for Illus- 
tration. 

Aand B get introuble. A Brings suit against 
B in Justice court when court is ca!led the 
justice ask B if he is Ready fer trial B answers 
yes as soon as a Jury is drawn Justice tells B 
he will not have any jury trial B demands a 
Jury trial then take out his money Purse and 
offers the money for cost of Jury trial asking 
why cannot I have a jury the Justice Replys 
because the court says you cant also when B 
was questioning witness the Justice told him to 
Shut his mouth and let the witness alone Now 
what I want to know is this has B been dis- 
franchine and has he any Recours. is this not 
Squarely against the constitution of U S which 
says Every man shall have the Right of trial 
By jury How is this a case for Federal court 
or State court if By presenting the affidavit of 
witness in proper form can any action be brought 
against this Justice charging malfeasnts in office 
or other offense. 

Yours Respty. 


SEPARATE COACHES FOR INTER- 
STATE PASSENGERS 


WRITER in the Virginia Law Re- 
view, the newest of the law school 
journals, now in its first year, and an 
able and scholarly publication, has 
merely skirted the fringe of a stimu- 
a ting topic in an article on ‘Validity of 


249 


Separate Coach Laws when Applied to 
Interstate Passengers.” ! A great deal 
of confusion has been caused by state 
legislation attempting to deal at the 
same time with subjects of intra-state 
and interstate commerce. It would no 
doubt simplify matters to provide sepa- 
rate coaches for interstate and intra- 
state passengers. In this way it would 
be possible to separate white interstate 
passengers from colored intra-state pas- 
sengers, and likewise white intra-state 
passengers from colored interstate pas- 
sengers. Thus of two kinds of coaches 
one would be regulated by the state 
and the other by Congress, and there 
could be no longer any question of the 
boundary between the federal and state 
powers to deal with this intricate matter 
of “Jim Crow’ accommodations for 
the public comfort and safety. 


THROWN OUT OF COURT 


LOUISVILLE lawyer tells the fol- 

lowing story of the time when, in 
Kentucky, there were in connection 
with the circuit court in one section of 
the country, two “associate judges,” 
who, in the absence of the circuit judge, 
were authorized to try ordinary common 
law cases. 

They were plain farmers, and their 
knowledge of law and its workings was 
so limited as to cause them considerable 
perplexity when they were called upon 
to act in their legal capacity. 

On one occasion an appeal case from 
a justice’s docket was brought up for 
trial, and the associate judges were 
called upon to decide the matter. Though 
the matter was most unimportant, a 
formidable bundle of papers had been 
collected and brought into court. One 
party moved to dismiss the appeal, and 


1See page 238 ante. 
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the other side made a motion to dismiss 
the case. 

As the discussion continued, the per- 
plexity of the poor judges deepened until 
at last they were completely bewildered. 
After a legal argument of some hours 
one of them appealed in a whisper to a 
man who was considered the Nestor of 
the bar, as to what had better be done. 

“The case ought to be thrown out of 
court,’ was the decided and prompt 
reply. 

“Mr. Clerk,”’ said the judge, an ex- 
pression of intense relief coming over 
his face, ““Mr. Clerk, give us all them 
papers.”’ 

The clerk complied, handing the fat 
parcel to the judge with a mystified 
face. 

“Mr. Sheriff, open that window, 
there!’ was the Judge’s next command. 

This being fulfilled, the “case” was 
speedily ‘‘thrown out of court”’ literally 
and scattered to the winds, which were 
high and strong that day. Just how 
the clerk made up his records is not 
stated. 


DIVORCES AND PROVISION FOR 
CHILDREN 

HE plan proposed by a Chicago 

judge, Chief Justice Petit of the 
Circuit Court, namely that no divorces 
should be granted unless suitable provi- 
sion has been made for minor children, 
would undoubtedly cause a good deal 
of hardship. Judge Petit says that of 
50,358 petitions in Cook County since 
1909 for the care of delinquent and 
dependent children, approximately 33,- 
750 cases were the result of divorces or 
such parental neglect, through drunken- 
ness or desertion, as would have consti- 
tuted a sufficient ground for divorce. 
It is hard to see how a denial of divorces 
would have appreciably done anything 
to diminish the evil of parental neglect 
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or improvidence really at the root of the 
problem. The picture probably has a 
brighter side than these dismal statis. 
tics show, for divorce very often, par- 
ticularly when obtained by the mother, 
may be the means of aiding a family to 
become more thrifty and self-sustaining, 


THE HONEST BLACKSMITH 
EVEN men were arrested at Macon, 
Mo., for shooting craps, the raid 
being made after midnight by two ex- 
perienced officers who swore that they 
heard the snapping of fingers as the 
players threw the dice; that they broke 
into the room and found seven men 
there, near a box covered with brown 
paper; they saw dice and money and 
secured a part of both, which were ex- 
hibited to the jury. 

One of the defendants was Walt 
Lucas, a stalwart blacksmith. He 
pleaded his own case. Lucas appeared 
before the jury in his blue overalls, a 
notebook and pencil in his hands. 

“Gentlemen of the jury,” he said 
genially, “you all know me. I’m Walt 
Lucas, the blacksmith. I shoe horses, 
fix up wagon tires and mend broken 
chains and things, you know. They 
are saying here that I was shooting 
craps. I say I wasn’t. I didn’t get a 
lawyer because I’m an innocent man. 
All I want of you men is an even break, 
and I know you'll give it to me.” 

The two arresting officers took the 
stand and gave in detail the evidence 
as outlined above by the city attorney. 
Then the court told Lucas to take the 
stand. 

“Gentlemen of the jury,” began the 
blacksmith, “‘as I ain’t got any lawyer 
I guess I'll have to ask myself the 
questions, and I’m going to tell the truth, 
mind you.” 

“What is your name?’ asked the 
defendant of himself. 
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“‘Walt Lucas— sometimes called 
‘Bingo” for short.’ 

“ ‘Walt, was you in the back part of 
Frazier’s restaurant last night?’ 

“ ‘Ves, sir,’ answered the accused to 
his own question. 

‘Was you shooting craps there?” 

“No, sir.” 

“See anybody else shooting craps 
there?” 

“No, sir.” 

“What was you doing there?” 

“T was just having a little lunch and 
was standing around, talking with the 
boys.” 

“That’s all, sir,’ and the defendant 
signified to the city attorney that he 
could cross-examine. 

The six other men arrested were put 
on the stand by Lucas, and all declared 
they were not gambling and that they 
saw no gambling going on. 

In summing up his case to the jury 
Lucas said: 

“Now, fellows, here are seven good 
citizens of your town, if you count me 
one, who come on this stand before you 
and testify we were not gambling. The 
two officers say we was. There’s seven 
against two. What are you going to do 
about it?” 

The defendant was promptly ac- 
quitted. 


THE ONLY INSTANCE 


¢6¢79“HE evil of adulteration,” says 

Dr. Wiley, the famous food ex- 
pert, “‘has its humorous phases, one of 
which was brought out in a trial held in 
England. 

“Eminent counsel was cross-examin- 
ing a certain electrical expert as to a 
point involving the working of some 
electrical plant. 

‘““*You have, sir, had long experience 
with electricity.’ ”’ 
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“*That is so.’ ”’ 

‘“‘‘T want you to tell me whether, in 
the course of your long experience, 
you have ever known electricity to 
be adulterated.’ ”’ 

‘“* “Tn only one instance.’ ”’ 

** “And what was that?’ ”’ 

“* ‘Tn the phrase ‘‘greased lightning 
said the expert.” 


sv 999 


QUEEN BESS AS A MONOPOLIST 


UEEN Elizabeth was the first 
English monarch to realize the 
value of coal mines as a state monopoly. 
She obtained for £90 a year a lease of 
all the Durham fields; and then pro- 
ceeded to “corner” the coal supply. She 
annexed the private mines of the Percies, 
which they were profitably developing, 
and it was only after much negotiation 
that the canny Queen agreed to allow 


them even a small percentage of the 


profits on their own coal. 

She chartered a company in New- 
castle as virtual monopolists in the sale 
of Northumbrian coal to shippers, and 
so engineered matters that the Lord 
Mayor of London formally complained 
that the Newcastle freemen’s rights had 
been bartered away to a monopoly, 
and begged for some limitation to the 
price, which had now been forced up to 
a pound a chaldron. Coal had pre- 
vously sold in London at four shillings 
a chaldron. 


MISTUH TOM‘S CLEVERNESS 


ENATOR John Sharp Williams 
tells of a prosecuting attorney in 
Mississippi who was so uniformly suc- 
cessful with his cases that he became 
both the terror of evil-doers in his 
vicinity and the admiration of all, 
especially the dusky portion of the pop- 
ulation. 
Upon his withdrawal from office he 
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was at once sought out by those charged 
with crime. Much to his disgust, the 
first two cases that he defended resulted 
in the conviction of his clients. An 
aged darky, named Tom Greene, who 
had watched his prosecutions with 
wonder and who looked with equal 
amazement now that he conducted the 
defense, met the attorney just after 
his second defeat. 

“Mistuh Tom,” said the old chap, 
in awed tones, “‘yo’ shore is a wonder. 
No matter which side you is on, they 
goes to the pen jest the same.” 


NO HOLE 


N a case that was recently tried 
in a Toledo, Ohio, court a number 


of the witnesses had testified that there 
was a hole in a certain road. It was, 
therefore, with some surprise that coun- 
sel found that the next witness, a very 
literal-minded farmer, upon whom they 
depended to establish their case, swore 
that there was no hole in said road. 

When counsel had recovered from 
their astonishment thay sought to elicit 
from this witness some explanation of 
his unexpected reply. What they event- 
ually got was this: 

“There wasn’t no hole in that road. 
Here’s my hat — look at it. If I push 
my hand into the top of it without 
pushing it through, it don’t make no 
hole. It makes,a dent. That’s what 
was in the road —a dent, just a plain, 
ordinary dent.” 


The Editor will be glad to receive for this department anything ltkely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 





USELESS BUT ENTERTAINING 


A music-hall performer gave a turn in a King’s 
Bench court the other day. There was a time 
when a judge would have objected to his court 
being turned into a theatre, but since the advent 
of comic judges the line of demarcation has 
become blurred. — Punch. 


A lawyer for a railway company once had to 
defend his employers from the charge of negli- 
gence in the case of a farmer whose produce-cart 
was demolished at a grade crossing, not without 
bodily injury to the farmer himself, who was 
driving. 

The accident happened at night and the 
principal witness was an old colored man who 
was on guard armed with a lantern to signal the 
approach of trains. 

“Now, John,” said the lawyer, ‘‘did you swing 
your lantern when you saw the cart coming?” 

“Yassir, I sut’nly did, suh, I done swung 
dat lantern right cross de road.” 

On the strength of this testimony the lawyer 
won his case. He took occasion to thank the 
witness. 


““Much obleeged to yo’, Marse Torm,”’ replied 
that worthy. “I’s pow’ful glad I could he'’p 
yo’. But I was plumb scairt dat other lawyer 
gwine ax me ef dat lantern was lit.” 


— New York Evening Post. 


Lawyers have always been fond of shooting at 
one another with verbal squibs. When two or 
three spendthrift barristers, friends of Chief 
Baron O’Grady, were made Commissioners of 
Insolvent Debtors, the facetious judge said: 

“At all events, the poor debtors cannot com- 
plain of not being tried by their peers.”’ 


A story is going the round of the Law Courts. 
The Solicitor-General, Sir Stanley Buckmaster, 
was appearing in a case before Mr. Justice 
Scrutton, and judge and counsel were debating 
some point of law with regard to land. ‘‘We 
must not forget,’’ said the judge, ‘that golf is 
not an agricultural pursuit.’’ ‘‘Mine is,’’ re- 
plied the Solicitor-General gravely. —Law Notes 
(London). 
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. Alabama Decatur 
t also New Decatur 
’ E. W. GODBEY 

Post Office Block 
Alaska Juneau 





ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 












California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas 













District of Columbia Washington 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 










England London 
MINCHIN GARRETT & CO. 
Solicitors 
Commissioners for England and Colonies 
22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: *‘Threefold London."" Western Union Code. 


London 

















England 





RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States Fidelity and Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘‘Rubinstein, London” 


















Florida Tampa 
JOSEPH W. FRAZIER 


Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Georgia . Rome 
LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 


Specialties: Corporation, Insurance, Commercial and 
Real Estate Law. 
2d Floor, Clark Building. 
Wright Willingham 


Savannah 





T. W. Lipscomb 
Georgia 





G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Illinois Chicago 
CHURCH & McMURDY 
Attorneys-at-Law 
William E. Church 





Robert McMurd 





Iowa Shenandoah 
JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federal Courts 
L. H. Mattox 


G. B. Jennings 
Kentucky Louisville 
JAMES R. DUFFIN 


Inter-Southern Life Building 








Maine Portland 
HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





It will be mutually helpful if THE GREEN Ba@G is mentioned when writing to advertisers. 
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The Green Bag—Select List 





SELECT LIST OF LAWYERS 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 


North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Assistant U. S. District Attorney 





Massachusetts New Bedford 
CHARLES MITCHELL 
Counsellor-at-Law 
Rooms 16 and 17, Masonic Building 


5 Refers to 
Mechanics’ Nat'l Bank N. B. Safe Deposit & Trust Co 
Michigan Detroit 


CLARK, LOCKWOOD, BRYANT 
& KLEIN 


1301-08 Ford Building 
Michigan Grand Rapids 


CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 


Michigan Trust Co. Bldg. 
Minnesota 











Minneapolis 
DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 

Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson 


Missouri 





Jackson 


J. Harvey Thompson 
Kansas City 
NEW & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 
Gloyd Building 





Cincinnati 
AARON A. FERRIS 
Attorney-at-Law 
709 Mercantile Library Building 


General Practice in State and Federal Courts 


Ohio Cleveland 





SMITH, TAFT & ARTER 
10th Floor, Marshall Building 





Toledo 
ELMER E. DAVIS 
Lawyer 
409-410 Gardner Building 





Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 
Pennsylvania Scranton 
WARREN, KNAPP, O’MALLEY & HILL 


602-612 Connell Bldg. 


Everett Warren Charles P. O’ Malley 
Henry A. Knapp Walter L. Hill 





Reese H. Harris 


Pennsylvania 


KNIGHT & TAGGART 
Harry S. Knight 


Sunbury 


M. H. Taggart 
E, I. Culp 





Montana Great Falls 
PETERS & SMITH 


Corporation and General Practice 
Reference: Commercial National Bank of Great Falls 


Julius C. Peters La Rue Smith 


Pennsylvania Wilkes-Barre 
WILLARD H. GOODWIN 
42 and 43 Welles Building 
Commercial Law 





Nebraska Lincoln 
FLANSBURG & FLANSBURG 
Attorneys-at-Law 
Real!Estate, Corporation, Insurance, Probate and Irrigation 
408-410 Funke Building 
Claude C. Flansburg Leonard A. Flansburg 


Rhode Island Providence 
GARDNER, PIRCE & THORNLEY 
Rathbone nga Turks Peter G. Gerry 
James A. Pirc Head Hugh B. Baker 
William H. -_ Busgine Henry W. Gardner 
William W. Moss 15th Floor William H. Camfield 
Charles R. Haslam H.M.Sherwood Thomas G. Bradshaw 





New York 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 
26-27 Dun Building 


Buffalo 





South Carolina Charleston 
MORDECAI, GADSEN & RUTLEDGE 
Suite 707-714 People’s Office Building 

Broad and State Streets 





It will be mutually helpful if Taz GREEN BAG is mentioned when writing to advertisers. 








The Green Bag— Select List 





SELECT LIST OF LAWYERS 





South Carolina Spartanburg 
BOMAR & OSBORNE 
Bomar Building 
Corporation and Real Estate Law 
Horace L. Bomar Henry K. Osborne 


West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 





West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 


| Wisconsin 


Corporation, Real Estate and General Civil Practice | 


An up-to-date and Systematized Collection De- 


partment. 
attention. 


Out of town business given personal | 


Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 











WILLIAM J. CROSS 


LAW BOOK BROKER 


Central Bidg. Seattle, Wash. 





Private law libraries bought and sold on 
commission. Write for prices. 

WANTED.— Old session laws and stat- 
utes (any state), also odd volumes of 
Maine, New Hampshire and South Caro- 
lina Reports. Many other volumes wanted. 


Send your list. 











Dignified ‘Publicity 
THE “‘A. L. N.”? LAW LIST 


25th Year of Continuous Publication 


In connection with the AMERICAN LEGAL 
NEWS we publish a comprehensive list of law- 
yers prepared to handle general legal matters 
for our subscribers, among whom are such con- 
cerns as Standard Oil Co., International Har- 
vester Co.,.W.L. Douglas Shoe Co., Tropical Oil 
Co., New York Leather Belting Co., etc. 


Our terms for representation in this law list 
are reasonable. Weare constantly revising our 
“List of Reliable Lawyers” and it may be that 
representation for your city is available. 


Write us for our rates. 


Address DEPT. OF RECOMMENDED ATTORNEYS 


AMERICAN | EGAL NEws 





737 Free Press Bldg., Detroit, Mich. 
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NEW INTERNATIONAL 
- THEMERRIAMWEBSTER 


Even as_ you read this publication you likel 
| are the meaning of some new word. ri 
riend asks: *‘What makes mortar harden?” 
You seek the nd A, of Loch Katrine or the 
a of j pepe, What is white coal? 
questio Lan, ~- esto Bie — hy Fics 
msin guage 3 iogra »Fic- 
tion, Foreign Words, Trad Arts and ie ces, 
with py authority. 


400,000 W ordsand Phrases Defined. 
2700 Pages. Illustrations. 7 
Cost $400,000. s 


The only dictionary with 
the new divided page,— 
characterized as “°A Stro. 
of Genius,’’ 
Write for speci- 
men pages,ilius- 
trations, etc. 
Mention this pub- 

lication and 
— PREE a 

oat 
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SEES ESET EO TAD TL DIA ESTES 
DISTRICT OF COLUMBIA 


PATENTS 


Business from non-resident attorneys especiall 
solicited. Highest references; best services. Counse 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 


WATSON E. COLEMAN 
Wi D. C. 








Patent Lawyer 








FOR SALE. Businessand Library in good town of about 
ten thousand population in Colorado. Library con- 
sists of over 600 volumes of standard works all in good con- 
dition. Will sell for about half what books cost new. 
Address 2ffice of the Green Bag. 
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